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Current Topics. 



HUSBAND AND WIFE. 

A recent decision of the Court of Session in a case of Thomp- 
son y. Thompson affords, in rather a new direction, an illustra- 
tion of the change which is coming over the relation of husband 
and wife in the eye of the law. We have not the full facts of the 
case before us, but, so far as we understand, it was an application 
by the wife for the allotment of a sum of money in the name of 
ailment for her child and expenses of her own case. The appli- 
cation was refused. Lord Fraser, in giving judgment, resting his 
decision on the ground that the principles established in the last 
Married Women's Property Act involved a modification of the 
practice of the Courts in respect to alimony. ** I have come to 
the conclusion," his Lordship is reported to have said, ** that in 
consequence of the recent Married Women's Property Act a wife 
in an action of divorce must in future litigate at her own charges 
like any other litigant. A woman can now carry on business like 
her husband, and earn her own livelihood like him, and there is, 
therefore, no ground for the insistence on. the rule which for- 
merly prevailed, and which has worked practical injustice in a 
great many cases. * * Without knowing precisely the circumstances 
before the Court, it is impossible to estimate the full effect of 
the above language. It is clear, however, that his Lordship re- 
gards himself as enunciating to some extent a new principle, and 
the point is one which is likely sooner or later to occupy the at- 
tention of the English Courts. So far as we are aware, it has 
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been the practice in Scotland, as well as in England, to take into 
consideration any existing income of the wife, whether arising 
from her own exertions or from other sources, in allotting ali- 
mony pendente lUe, But to make allowance for the mere capacity 
of the woman to earn her own living, if that was the point de- 
cided by Lord Fraser, is, we believe, an innovation on the exist- 
ing practice in Scotland, and, except in very exceptional cases, 
in England also. At any rate, Lord Eraser's language shows the 
very unexpected ways in which the Married Women's Property 
Act from time to time operates. The Act is, indeed, a double- 
edged tool, and the above is only one of the many cases which 
have recently proved its capacity for cutting in either direction. — 
London Law Times, 



AEFIDAVIT OF MERITS. 

There has been much uncertainty as to the correct phraseology 
of an Affidavit of Merits. In view of this, we give the folio win | 
rulings of our Supreme Court: 

" That he has fully and fairly stated his case to counsel" 
( Woodward v. Bacbus, 20 Cal. 137), held good. 

•' That he had fully and fairly exhibited and made known his 
defense to counsel" (Bailey v. Taafe, 29 Cal. 426), held good. 

'* That he has fully and fairly stated his defense in this action 
to his counsel" (Nickerson v. Gal. Raisin Go,, 10 Pac. C. L. J. 
46), held not good. 

** That he has fully and fairly stated the facts of the case to hi 
counsel" {Nickerson v. Gal. Raisin Go,), held good. 

* ' That he had fully and fairly stated the case to his counsel' 
{Buel V. Dodge, 11 Pac. C. L. J. 527), held good. 

** That he is advised that he has a good defense" (Reidy v. Scott, 
53 Cal. 72), held good; but not as satisfactory as the phrase, ** a 
good defense on the merits of the action." 
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THE TWINS PROBLEM. 

A Kentucky gentleman, on his death-bed, made a will, in which 
he bequeathed to his wife, who was enceinte, in case she should be 
delivered of a daughter, one-half of his estate, the other half to 
such daughter; but in case the expected heir was a son, one-third 
was to go to the wife and two-thirds to such son. Shortly after 
the testator's death the wife gave birth to twins— a boy and a 
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girl. The question now puzzling the lawyers is : How shall the 
estate be divided ? The wife claims one-half the estate because 
she had a daughter; the daughter's guardian claims one-half the 
estate under the will, and the guardian of the son vows he will 
not accept less than two-thirds of the estate. The matter is now 
pending in the Hickman Circuit Court. While the Judge is try- 
ing to solve this question, the lay members of the profession are 
tr^ng their '* 'prentice han*." One attorney in New York city 
thinks it a case of ^' lapse;" that the '* testator" died intestate, 
and that the law must make his will. Another, writing from 
Frankfort, Ky., says: "My solution of the question is, to con- 
strue the will as devising to the mother five-twelfths of the estate, 
to the daughter three-twelfths, and to the son four-twelfths; that 
is, one moiety to the mother and daughter in the proportion of 
one-half to each; and the other moiety to the mother and son in 
the proportion of one-third to the mother and two-thirds to the 
son." And a Hoboken attorney comes to the same conclusion. 
He says that he ** simply bequeathed his estate twice. If he left 
a daughter, he gave half to the widow and half to the daughter. 
If he left a son, he gave one-third to the widow and two-thirds 
to the son. So, each legacy abated fifty per cent. The widow 
took five-twelfths, the daughter one-fourth and the son one- 
third. " — Ohio Law Journal. 

From Cincinnati and Toledo comes another solution, viz. : 

" Is not the following a more equitable division all round : One- 
fourth to the wife, one-fourth to the daughter, and one-half to 
the son ? This carries out the testator's intention to make the wife 
and daughter share equally, and son receive twice as much as the 
wife. He did not devise the estate twice, but only once upon 
contingencies — the ultimate events fulfilled neither contingency 
alone, but partook of each." — Ohio Law Journal. 



The New York attorney is correct. There is a lapse. The 
husband evidently did not ii^tend to beget twins. Such a result 
would have been to him equally flattering and surprising. He 
was aware of a certain amount of uncertainty in such mat- 
ters, and therefore made provisions to suit either of two results, 
but not both. He had no idea or intention as to both. There 
was no will as to both. The gallant thing on the part of the 
boy would have been to stay back until he could get another 
father. In California the widow would get one-third and the 
children one-third each, if it was separate property, but if it was 
community property, the widow would get two-thirds, and the 
children one-sixth each. 
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" SUING THE STATE." 



[From a Paper read before the Kentucky State Bar Association.] 



BT GEO. M. DAYIE^ ESQ. 

If one happens to be in Washington during a session of Con- 
gress, he cannot but be surprised at the great number of *' claim 
brokers" and *' Parliamentary agents" there congregated. He 
will see lobbyists of all colors and degrees, and who are bent on 
all manner of designs against the Government. Claims, some 
of them just, no doubt, but others of a character so extravagant 
and far-fetched that they could not stand judicial investigation 
for an instant, are *' put through, " often by their titles, in a man- 
ner which seems inconsistent with accurate justice. Each mem- 
ber appears to be the father or guardian of a family 6f bills, and 
is oh the watch for the most opportune moment to " call them 
up," possibly in the absence of those whom he thinks might op- 
pose them. For, in Parliamentary practice, different from judi- 
cial proceedings, it seems to be considered not only proper, but 
" enterprising, *' to secure the passage of claims without notice 
to the opposition. 

No member, be he ever so diligent and faithful to the public 
interests, can pretend to investigate, understand, watch over and 
keep up with the thousands of claims which are introduced at 
each session, and each of which is sought to be successfully 
** engineered" by its " friends." In the rush of business, there 
is neither time nor opportunity to adequately consider them; and 
it is constant rumor that heavy claims are " slipped through" 
that would shock the sense of justice if the facts against them 
were made known by an open trial. 

Thus Congress, in full operation, has often the appearance of 
a place where everybody speaks at once and nobody listens; 
where claims are heard ex parte; where judgments are by default; 
and where the deliberate man is dusted in the distance. To 
such an extent is this recognized, that Congress is spoken of as 
the National Claims Mill, and its members as mere ''Claim 
Agents." This is, at present, the national mode of suing the 
State. 

If one attends a meeting of a State Legislature, the same spec- 
tacle is witnessed, on a proportionately smaller scale. The mem- 
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ber comes prepared with certain claims against the States, or is 
intrusted with them by his friends in the lobby. Under the zeal 
of advocacy, and the desire to be considered efficient, he presents 
these claims as ''bills," nurses them through the committees, 
and works them in by sharp tactics, trading votes, or by some of 
the other strategies familiar to statesmen. Without securing the 
proper influences, claims, however meritorious, are liable to be 
neglected or rejected; while, with " the influence properly at- 
tended to," claims, however objectionable, may often be *' put 
through." 

The result is unfortunate in a double way. Many claims that 
are unjust or excessive are allowed, to the great injury of the 
State; while many just claims are rejected, to the great wrong of 
the citizen. Is it any wonder that modest claimants often give 
up and retire in despair, and that questionable lobbyists flock 
and flourish. That such a system is a most crude and imperfect, 
and, indeed, pernicious, mode of settling the disputes of the citi- 
zen with the State, is apparent; and that it is far inferior to the 
system of judicial investigation, both in fairness and accuracy, 
is equally evident. 

Yet, singular as it may seem when thoughtfully considered, 
this is the established and accepted American mpde of determin- 
ing claims against the State. To these dubious processes every 
one must resort to obtain justice from the Commonwealth; and 
upon them the Government must depend for protection from 
false or extravagant demands. 

Under this system, the loose legislative committee takes the 
place of a Court. The whisper of the lobbyist is the argument 
of counsel. The rambling talk of the committee-room is the 
trial, in which the committeeman is often the advocate or the 
enemy as well as the Judge. Then, too, the hurry of the session 
and the excitement of politics forbid due deliberation. 

To arrive at justice in controversies between individuals, or 
where the State sues an individual, there is provided the learned 
and unbiased Judge, the dignified Court, full notice to both sides, 
the introduction and analysis of the evidential facts, a deliberate 
and impartial trial, and an appeal to a full bench to correct pos- 
sible errors. 

But, when the claim is one by a citizen against the State, all is 
changed. A session of the Legislature must be awaited. The 
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claim must be introduced as a bill. It must be referred to an 
untrained committee of accidental composition. No time, place 
or rule is fixed for preparation or introduction of evidence. 
There is often but a hurried, gossipy, and not very dignified dis- 
cussion, perhaps without notice to the other side. Neither learn- 
ing nor impartiality are required, and the bill is thus ** put 
through," or *' sat upon," or ** pigeon-holed" (to use the techni- 
cal terms of the system), according to the activity of ihe lobby, 
the distribution of influences, or as fortune may be for or against it. 

The origin of this anomalous state of things, in which the 
Legislature is made to act as a Court, is attributable to a maxim, 
prevalent in American jurisprudence, that " the State, being a 
sovereign, cannot be sued. " 

Applying this maxim, the Courts decline to take jurisdiction 
of claims against the State, and turn them over to the Legis- 
lature and the lobby. 

Tracing its origin, we find that prior to the reign of Edward I. 
(about A. D. 1300) the law of England seemed to be that the 
Courts should be open to all, and that remedial writs might 
issue against the King as against any other person. (See Chis- 
holm V. Georgia, 2 Dallas, 460; United States v. Lee, 106 U. S.) 
The form of the writ is given by Bracton: " Command Henry, 
King of England, etc.;'* and Bracton says that "by law the 
King, in receiving justice, should be placed on a level with the 
least person in the kingdom." (See Chisholm v. Georgia, 2 
Dallas, 460.) 

During the long reign of Edward I. tiie power of the Crown 
had increased, until that monarch asserted himself as above the 
reach of the law. " He took care," says Hume, " that his sub- 
jects should do justice to each other, but he desired always to 
have his own hands free in all his transactions, both with them 
and his neighbors.'' (Vol. I. 306.) 

Under the despotic reigns of the Tudors and the Stuarts the 
fictions of the divine right of the l^ng, his inability to do 
wrong, and his immunity from suit, had become the accepted 
law of England; and it was still considered in force when the 
accomplished courtier Blackstone wrote his commentaries, to be 
presented to King George III., and for which he received a 
handsome reward and a Judgeship from that despotically* 
inclined monarch. 
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In those commentaries, first published in 1765, and which 
have had a yery powerful effect in shaping American law, treat- 
ing of the "King's prerogative," Blackstone says: 

" First, then, of the royal dignity. Under every monarchical 
establishment it is necessary to distinguish the Prince from his 
subjects, not only by the outward pomp and decorations of 
majesty, but also by ascribing to him certain qualities as inher- 
ent in his royal capacity, distinct from and superior to those of 
any other individual in the nation. For, though a philosophical 
mind will consider the royal person merely as a man appointed 
by mutual consent to preside over many others, and will pay him 
that reverence and duty which the principles of society demand, 
yet the mass of mankind will be apt to grow insolent and re- 
fractory if taught to consider their Prince as a man of no greater 
perfection than themselves. The law therefore ascribes to the 
King in his high political character not only large powers which 
form the prerogative, but likewise certain attributes of a great 
and transcendent nature, by which the people are led to con- 
sider him in the light of a Superior Being and to pay him awful 
respect. * * * Hence it is that no suit or action can be 
brought against the King, even in civil matters." 

Speaking further of this prerogative of royal dignity. Black- 
stone says : 

*' The law ascribes to the King the attribute of sovereignty. 
He is sovereign." This prerogative, he further says, is *' in its 
nature singular and eccentrical; that is, it can only be applied 
to those rights and capacities which the King enjoys alone, in 
contradistinction to others, and not to those which he enjoys in 
common with any of his subjects. For if once any prerogative 
of the Crown could be held in common with the subject, it would 
cease to be a prerogative any longer. " 

It will be observed that this immunity from suit is based upon 
the idea of that " royal dignity" and " awful majesty" which is 
one of the prerogatives of the King. It is classed by Blackstone 
with the other royal characteristics: that the King is by Divine 
right; that the King is perfect, and that the King can do no wrong. 

It is upon this ground of dignity that the immunity of the 
sovereign from suit still rests in England, as will be seen from 
the Lord Justice's opinion in Queen v. Commissioners, Law 
Reports, 7 Queen's Bench, 394, decided in 1871 : 
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" When a duty has to be performed (if I may use that ex- 
pression) by the Crown, this Court cannot claim, even in ap- 
pearance, to have any power to command the Crown; the thing 
is out of the question. Over the sovereign we can have no power. " 

This English i^ale was of course the rule in the American 
colonies, and after their independence it was uncritically applied, 
by a false analogy, to the American States. 

In U, S, Y, Lee, 106 U. S., it is said that "the doctrine met 
with a doubtful reception in the early history of this Court," 
and that though it has since " been treated as an established 
doctrine," yet " the principle has never been discussed nor the 
reasons given. '*' 

That this principle of leaving the citizen without any lawful 
rights as against the State, and completely at its mercy, is con- 
trary to the republican theory of rights, can hardly be doubted. 

The separation from England was chiefly justified by the fail- 
ure of the British Government to afford a hearing and lawful 
remedy for the wrongs of the people. The preamble to the Fed- 
eral Constitution declared that its purpose was to " establish 
justice," and that instrument forbade any State to deprive the 
citizen of his property or to impair its contracts with him. 

The State constitutions were even more explicit as to our re- 
publican Government having no royal prerogatives or royal im- 
munities to violate contracts or to perpetrate wrongs upon citi- 
zens without lawful redress. Throughout all those instruments, 
the Government, Federal or State, appears, not as a sovereign 
clad in royal prerogatives, but as a mere agency adopted to per- 
form certain duties of general importance to the people, and its 
officers appear, not in the immunity of ** awful majesty," but 
merely as paid agents, employes or servants of the citizen, to per- 
form certain specified work for him. 

Every lawyer's observation affords examples to him how often 
the rule has been applied to aid practical repudiation by the 
State, or by its officers, of debts due to others, and how often 
the State has been compelled to pay false or excessive claims by 
legislative looseness, which it never would have been made to 
pay if the alleged creditor had been compelled to establish its 
integrity in a Court of justice. 

If an individual violates his contract with another individual, 
or injures him in any way, it would be considered as inconsist- 
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ent with American ideas of justice and human rights to reftise 
the injured one access to the Courts. If a citizen owes the State 
money, or injures the State in any way, no one has ever thought 
of contending that the Courts of the State are not open for the 
State to sue for its rights. 

But, on the other hand, if the State borrows money from a cit- 
izen and fails to repay it, or seizes the citizen's lands and refuses 
to vacate, or takes the citizen's chattels and. refuses to restore 
them, or employs the citizen and refuses to pay him for his 
labor, or induces him to act on a contract and then repudiates it, 
or unlawfully injures his person or property, we find that, under 
the false analogy of the royal prerogative, the citizen is refused 
access to the Courts, and is driven to the lobby. 

That this undemocratic and unrepublican idea of holding the 
State above the reach of human justice, ever obtained a footing 
in American jurisprudence, is very surprising. The poverty of 
our language, perhaps, must bear some of the responsibility for 
the error. The word " sovereign" was incautiously applied to 
the American States to represent strongly the idea of their inde- 
pendence. And the word ** sovereign" being already in general 
use in the English law-books to represent the Xing, the maxim 
that the sovereign (meaning the King) cannot be sued, was 
heedlessly adopted, as applicable to the ** sovereign" State. 
*' The law," says Blackstone, ** ascribes to the King the attribute 
of sovereignty. . Hence it is that no suit or action can be brought 
against the King." But says Mr. Justice Wilson, in Chisholm 
V. Georgia, ** To the Constitution of the United States, the term 
Sovereign is totally unknown." (2 Dallas, 454.) 

The early Judges, accustomed to the idea while under the 
King, overlooked its inappropriateness here. Or, perhaps, as 
the States were heavily in debt just after the revolution, the 
Courts were eager to adopt any maxim that would, under the 
guise of law, give temporary or entire immunity from liability to 
their passing creditors. !' It is a part of our history," says 
Judge Story, ^' that at the adoption of the Constitution all the 
States were greatly indebted; and the apprehension that these 
debts might be prosecuted in the Federal Courts formed a very 
serious objection to that instrument. Those who were inhibited 
from commencing a suit against a State were persons who might 
probably become its creditors." (Cohens y, Virginia, GWheaton.) 



I 
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Under the American idea, the object of establishing the Gov- 
ernment being to prevent people from suffering irremedial 
wrongs and to afford them justice, the adoption of the thedry of 
the non-suability of the States, tends to defeat the chief purpose 
for which a government is desired. It is, therefore, conceived 
that it would have been far better and more logical if this mo- 
narchical maxim had never been imported, but had been left out 
of our jurisprudence, under the wise rule laid down by Chan- 
cellor Kent, that the '' English Common Law and its maxims 
are to be treated as in force only so far as they are applicable to 
our government, institutions and circumstances.'' 

Once adopted, however, from whatever cause, the rule has 
been retained, like many of those other '* harsh and repulsive 
maxims of the Common Law," which Judge Cooley remarks 
may still be traced in our jurisprudence, " long after their rea- 
son has passed away." 

And, as it frequently happens, when a wrong rule has been 
fixed, the latter Courts have endeavored to produce ingenious 
reasons as an apology for continuing to enforce it. 

(To he continued,) 
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[Filed August 9, 1883.] 

No. 8395. 

DEAN, Appellant, 

V. 

WALKENHORST et al., Eespondents. 

Fraudulent Tbansfebs — Constable. One Swift, being the owner of certain 
cattle, sold the same to Mary Growder, but no delivery was made. A 
few days thereafter Swift and Mary Crowder intermarried; Swift con- 
tinued in possession of the cattle, with the knowledge and consent of 
his wife, and branded them with his recorded brand. Afterward, 
Swift, with the knowledge and consent of his wife, executed a bill of 
sale in his own name of the cattle to Dean, the plaintiff. HM: in 
an action by plaintifi against an officer for seizing the property for 
the payment of a debt against Swift, created during the time he held 
possession, that the transfers were all fraudulent. 
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Appeal from Superior Court, Modoc County. 

K M, Barnes for appellant. 

E. Tamer and F. tv, Ewing for respondents. 

Myriok, J., delivered the opinion of the Court: 

Action against a constable and his sureties for an alleged 
unlawful seizure of twenty-nine head of cattle and a bay filly. 
Judgment went for defendants, and plaintiff appealed. 

On the 28th of August, 1876, one Swift was the owner of 
the property in question. On that day he sold the property 
to Mary Crowder, but no delivery or effort of delivery of pos- 
session was then or at any subsequent time had. A few days 
after the sale. Swift and Mary Crowder intermarried, and 
have been ever since, and are, husband and wife. Swift had 
possession and control of the property, with the knowledge 
and consent of his wife, until the seizure, by the constable, 
March 26, 1881. While so in his possession the cattle were 
branded with the recorded brand of said Swift, with the 
knowledge and consent of his wife. On the first of March, 
1880, Swift, with the knowledge and consent of his wife, in 
his own name, executed to plaintiff' a bill of sale of the cattlo; 
Mrs. Swift did not sign the bill of sale, but directed the 
transaction, and her husband acted fully and solely under 
her directions. Plaintiff paid ¥540 for the cattle; he did not 
take possession, but they remained, as before, in the posses- 
sion of Swift. The debt on which the constable seized the 
property was created in 1880 and 1881. 

under such circumstances, neither the plaintiff nor Mrs. 
Swift could be heard to say the property was not the prop- 
erty of Swift, and liable to seizure for his debt. Mary Crow- 
der, while single, and subsequently when Mrs. Swift, per- 
mitted the property to remain in the possession and control 
of Swift, permitted him to place his brand upon it, and to 
execute a bill of sale of it in his own name; the plaintiff 
took the bill of sale from Swift as of his property. 

Section 3440 Civil Code reads: •* Every transfer of per- 
sonal property, * * is conclusively presumed, if made by 
a person having at the time the possession or control of the 
property, and not accompanied by an immediate delivery, 
and followed by an actual and continued change of possession 
of the things transferred, to be fraudulent, and therefore 
void, against those who are his creditors while he remains in 
possession, " etc. Swift had the possession and control of 
the property at the time of the alleged transfer to Mary Crow- 
der, and such possession and control continued until after the 
creation of the debt for which it was seized, and until the 
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seizure; therefore, the transfer from Swift to her was void as 
to his creditors, and plaintiff took no title from her. (Watson 
V. Bodgersy 53 Cal. 401.) 

In either view, whether the plaintiff claims under Swift or 
under Mrs. Swift, he cannot recover. 

Judgment and order affirmed. 

We concur: Sharpstein, J., Thornton, J. 
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No. 8821. 

In the Matteb of the Estate of ROBEET CHALMERS, 

Deceased. 

Adhinistbation — JuBiSDionoN — Homestead — Mobtgaoe. The Superior 
Ooort, sitting as a Probate Oonrt, has no power to set apart homestead 
premises (the declaration having been made during the life-time of 
deceased) svhject to the liens and payment of existing mortgages. 

App&al from Superior Court, El Dorado County. 

C. F, Irwin and O. J. Carpenter for appellants. 
Creo, G, Blanchard and W. L. Dudley for respondent. 

Mtbioe, J., delirered the opinion of the Court: 

The widow of deceased petitioned that certain real estate be 
set apart to her as a homestead. Opposition thereto was 
made by persons holding mortgages of the real estate exe- 
cuted by the deceased in his life-time. The Court found, as 
facts, the execution of the mortgages, adjudged that the 
mortgagees are entitled to have the mortgages foreclosed, and 
that the mortgages are subsisting liens and incumbrances 
u^on the property, and made a decree setting apart to the 
widow as a homestead the premises described in the peti- 
tion, "subject, however, to the liens and payment of each of 
the said mortgages, in the findings herein set forth." From 
the clause of the decree above q[uoted the widow appealed. 

Doubtless the Court below, sitting as a Probate Court, 
would have power to consider the existence or non-existence 
of a mortgage upon a specific parcel of real estate of the 
deceased, for the purpose of determining what parcel should 
be set aside, in case of a selection to be made by the Court; 
but where, as in this case, the declaration of homestead was 
made during the life-time of the deceased (the mortgages 
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being executed prior to the declaration), we find nothing in 
the statute which requires the adjudication of the Court as 
to mortgages, or which authorizes the Court to set apart the 
property subject to the liens. Whatever remedy might exist 
under Section 1241 Civil Code would be for application in 
proceedings for foreclosure — -not in the probate proceedings 
for setting apart. It is barely necessary to remark that the 
provisions of Section 1475 C. C. P. are not for considera- 
tion on this appeal. 

The cause is remanded, with instructions to strike from the 
decree the clause above quoted; in other respects, the de- 
cree is not appealed from. 

We concur: Sharpstein, J., Thornton, J. 
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[Filed August 16. 1883.] 
No. 8874. 

HAMLIN, Eespondent, v. HIS CEEDITOKS, Appellants. 

Insolyekoy — Amendmeivt — Obdeb — DiscHABGE — Appeai< — JuDGME^. After 
the Court had refused respondent a final discharge in insolvency a 
motion was made that he be allowed to amend his pleading and papers, 
and also that the Court vacate the order refusing the discharge, which 
motion was granted, and subsequently respondent was discharged. 
An appeal was taken from the judgment of discharge. Hdd: 

<1.) Conceding that the refusal of the Court to grant a final discharge con- 
stituted a final judgment, and that it does not appear there were 
sufficient grounds for vacating it, the order vacating it was simply 
erroneous and reviewable only on a direct appeal. 

( 2.) While the iudgment subsequently entered is appealed from, that appeal 
does not bring the order made after the former judgment up for 
review. 

(3.) The rule that the appellate Court will not disturb an order granting or 
denying leave to amend pleadings and other proceedings in civil cafe^s, 
except where there has been an abuse of discretion, applies to cases of 
insolvency. 

Appeal from Superior Court, Sutter County. 

Bliss & Singer for respondent. 
Barney & Sanhvm for appellants. 

Shabpstein, J., delivered the opinion of the Court: 

Conceding that the refusal of the Court to grant respond- 
ent a final discharge from his debts constituted a final 
judgment, and that it does not appear that there were suffi- 
cient grounds for vacating it, the order vacating it was simply 
erroneous, and reviewable only on appeal. But it was not 
appealed from, and has not been vacated. And until vacated 
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or reversed it is final. It cannot be reviewed hero except on 
a direct appeal from it. The judgment subsequently entered 
is appealed from, but that does not bring the order made 
after the former judgment up for review. 

The only alleged errors which can be considered on this 
appeal are those based on the leave granted to respondent to 
amend his petition and schedules. But we thiiik the well- 
settled rule that this Court will not disturb an order granting 
or denying leave to amend pleadings and other proceedings 
in civil cases, except where there has been an abuse of dis- 
cretion, applies to cases of insolvency. (Bennett v. His 
Creditors, 22 Cal. 42; Wilson v. His GredUors, 32 id. 406.) 
And we think with the learned Judge below, "that upon 
principle and authority the pleadings and proceedings in 
insolvency may be amended when the Courts in the exercise 
of a sound discretion., is of the opinion that such amendments 
should be permitted, and when by granting such permission, 
the rights of creditors remain unaffected, and bona fides on 
the part of the insolvent is clearly shown." 

Judgment affirmed. 

I concur : Myrick, J. 

I find no error in the record, and therefor concur. 

Thornton, J. 

Department No. 1. 



[Filed August 31, 1883.J 

No. 7699. 
McCORD ET AL., Appellants, 

r. 
OAKLAND QUICKSILVEE MINING COMPANY, 

Bespondent. 

Teivamt8-in-comvon — ^Waste — ^MiNE. The excavation and remoyal of cinna- 
bar from a qaicksilver mine, or the cutting of timber trees, used in 
working the mine, by one tenant, does not constitute wasU for which 
his co-tenants may recover treble damages under Section 732 of the 
Code of Civil Procedure. 

Id. — Injunction. Such excavation and cutting and conversion does not con- 
stitute waste which should be enjoined. 

Id. — ^AooouNTiNa. j9e/d, that this is not an action for an accounting; and 
conceding that a Court cf equity should order an accounting in such a 
case, the co-tenants applying for such account must allow to defend- 
ants all sums expended for the protection of the common property! 

Appeal from Superior Court, San Francisco. 

Este/e & Boalt for appellants. 

Garber, Thornton & Bishop for respondent. 
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Mo£iNSTBTy J., delivered the opinion of the Court: 

The complaint alleges that plaintiffs are and have been 
owners and tenants-in-common of ''The Lost Ledge" mining 
claim, the plaintiff McOord owning two hundred fliree-thou- 
sandth parts thereof; the plaintiff Griffith, three hundred 
and sixty-three-thousandth parts thereof; the plaintiff Gibbs, 
one hundred and thirtv-three and one-third three-thousandth 
parts thereof; the plaintiff Pond, sixty-six and two-thirds 
three-thousandth parts thereof, and the defendant, 2,240 
three-thousandth parts thereof. 

That the defendant, ** without authority or permission of 
the plaintiffs, or either of them, " has been and is in the ex- 
clusive possession and occupancy of the entire premises, and 
during such occupancy " defendant has ever refused, and 
still does refuse, to admit the plaintiffs, or either of them, to 
the possession or occupancy of said premises as tenants-in- 
common with defendant, or otherwise, and has and still does 
exclude the plaintiffs, and each of them, from any possession 
or occupancy of said premises, or any part thereof." 

That during the time defendant has been in possession as 
aforesaid, it has been, and still is, without the consent or per- 
mission of either of plaintiffs, actively engaged and employed 
in mining in and upon said premises, and, with a large num- 
ber of men and machinery employed for that purpose, has 
been and still is excavating in and upon the premises, and 
constructing tunnels and shafts therein, and excavating large 
quantities of cinnabar therefrom, and cutting down and con- 
suming and destroying growing trees and timber upon said 
premises, and thereby irreparably injuring and damaging said 
premises. 

That the cinnabar so taken from said premises is of the 
value of $100,000 and upward. 

That a large quantity of the cinnabar so taken from said 
ground by defendant has been by it reduced and converted 
into quicksilver, and the quicksilver by it sold and disposed 
of, and the proceeds converted by the defendant. 

That the defendant has hitherto refused, and still refuses 
to deliver to plaintiffs, or either of them, any part of said 
cinnabar or quicksilver, or to pay over to them, or either of 
them, any portion of the proceeds of said sales. 

That defendant has been, and still is, engaged in cutting 
down and destroying the growing trees upon said premises, 
and converting the same into wood and timber, '' idiich said 
defendant has been, and still is, using for purposes of fuel 
and in the construction of shafts, tunnels, machinery and 
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other structures in and about, carrying on its said business 
of mining in and upon said premises." 

That the value of said trees, wood and timber, so con- 
verted by defendant is about $5,000, and that defendant has 
refused, and still refuses, to pay to the plaintiffs, or either of 
them, " any part or portion of such value. " 

That defendant has refused, and still refuses, to give plaint- 
iffs, or either of them, any statement or information in 
detail, '*of the quantity or value of the cinnabar so taken 
from said ground, or of the quicksilver produced therefrom, 
or of the amount realized from the aforesaid sales of the 
same, or of the quantity or value of the trees, wood and 
timber so taken and converted as aforesaid." 

That defendant lihreatens and intends to continue to pros- 
ecute, for its own use and benefit, the business of mining in 
and upon the premises, and its excavations and diggings of 
cinnabar, and its reduction of the same into quicksilver, and 
the sale and conversion of the same, etc., and will so con- 
tinue unless enjoined. That defendant has na other prop- 
ertv, etc. 

That by reason of the premises plaintiffs have sustained 
great damage, to wit, in the sum of one hundred and five 
thousand dollars, or thereabout. 

The prayer is : For an injunction, restraining and forever 
enjoining defendant from prosecuting ''the business of min- 
ing" in or upon the premises, or from digging, excavating or 
constructing shafts or tunnels in or upon the same, or from 
extracting cinnabar or other minerals therefrom, or from cut- 
ting down, injuring or destroying any trees or timber upon 
said premises, or committing waste thereon in any manner; 
that plaintiffs and each of them be admitted to the occupa- 
tion and possession of said premises as tenants-in-common 
with said defendant; that they recover of said defendant 
''the said sum of $105,000," for their damages, and that 
said damages *'be trebled in pursuance of Section 732 of 
the Code of Civil Procedure, "and for such other and further 
relief as the nature of the case may require, etc. 

The Court below found that the defendant had never 
claimed the entire mine, and had never excluded the plaint- 
iffs from the common possession, and that plaintiffs had 
never entered, nor ever intended or desired to enter, into the 
actual occupation. As the testimony was substantially con- 
flicting, we would not be justified in setting aside these in 
the other findings. 

The material questions presented are: 
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Does the excavation and removal of cinnabar from a qnick- 
silyer mine, or the catting of timber trees, nsed in working 
the mine, by one tenant, constitate waste for which his co- 
tenants may recover treble damages linder Section 732 of 
the Code of Civil Procedure ? 

Does such excavation and cutting and conversion consti- 
tute waste which should be enjoined ? 

Are the plaintiffs entitled to an accounting ? 

1. Section 732 reads: "If a guardian, tenant for life or 
years, joint-tenant or tenant-in-common of real property, 
commit waste thereon, any person aggrieved by the waste 
may bring an action against him therefor, in which action 
there may be a iudgment for treble the damages." 

In Elwell V. numside (44 Barb. 447) it was said: *' By the 
common law one tenant-in-common could not be guilty of 
committing waste; that is, the same acts which, if commit- 
ted by a tenant for life or years, would constitute waste, 
would not be waste when committed by a tenant-in-common. 
He was not liable to his co-tenant in an action for waste, for 
the injury done to their common estate. As he is now, 
however, liable by statute (referring to a statute similar to 
the section of the Code above recited), to respond to his 
co-tenant, in this form of action, for those acts which consti- 
tuted waste when committed by a tenant for life or years, we 
must resort to the common law to ascertain whether the acts 
complained of in this case would be waste, had they been 
committed by a tenant for life or years." 

In the case now before us the quicksilver mine had already 
been opened when plaintiffs and defendant became tenants- 
in-common. If, therefore, it be conceded that, under the 
provision of our Code, tenant-in-common is subject to the 
action in like circumstances as is tenant for life, or years, 
the plaintiffs cannot recover damages as for waste. ' 'As to 
all tenants for life the rule has always been that the working 
of open mines is not waste." And tenant for life may open 
new pits or galleries without committing waste. (Neely. 
Ned, 19 Penn. St. 328.) Tenant for years is not guilty of 
waste in taking out ore from the mine, the sole subject of the 
demise, during his term. That is what he pays rent for. 

It may be urged that, as between lessor and lessee for 
years, their contrad, contemplates the extraction of mineral, 
and in case of a life estate, the grantor or donor must intend 
that his grantee or donee shall receive some benefit from his 
estate. But is it not also true from the very nature of 
mining property in this State, valuable only because of the 
mineral it is supposed to contain, each of the co-tenants 
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may use it in the only wa^ it can be used ? The co-tenants 
may at any time enter into an equal enjoyment of their 
possession; their neglect to do so may be regarded as an 
assent to the sole occupation of the other. This is but 
another application of the principle announced in Pico v. 
Columbet, 12 Cal. 414. True, the co-tenants will not be held 
to assent to the commission of waste by the sole occupant, 
but the question returns, what acts, done by him, are waste? 

It cannot be doubted that, on the part of a mere trespasser, 
it is a wrong, in the nature of waste, to remove any ore from 
a mine. The cases cited b^ appellants fully sustain this 
proposition. But it is not a just inference that, as between 
tenants-in-common, the rule is the same. Section 732 of the 
Code of Civil Procedure does not relate to trespasses com- 
mitted by those who have no interest in the property. Nor 
does it define '' waste," or declare what acts, committed by a 
guardian, tenant for life, or years, or joint-tenant, or tenant- 
in-common — as the case may be — shall be waste. For the ap- 
propriate meaning of the word, as applicable to acts done 
by these several classes of persons, we are relegated to 
the principles of the common law and to various consider- 
ations of policy, arising out of different conditions, which 
the common law recognizes and approves. 

The word "waste" is not an arbitrary term to be ap- 
plied inflexibly without regard to the quantity or quality 
of the estate, the nature and species of the -pvoperij, or the 
relation to it of the person charged to have committed the 
wrong. As was said by Broane, J., in Findlay v. Smith, 6 
Mumf. 134, **In considering what is waste in this country, 
it is to be remarked that the common law, by which it is 
regulated, adapts itself in this, as in other cases, to the 
various situations and circumstances of the country. * * * 
The law on this subject must be applied with reasonable 
regard to circumstances." 

in the mining regions of this State, where title to a lode 
can be acquired from the United States Government only 
after work of certain value has been done upon it, can it be, 
that, if one of several locators or owners shall assume the 
sole risk of developing the mine, he shall become liable to 
those who have taken no chance of possible loss, not only 
for an accounting as to net profits — supposing him to be 
fortunate enough to secure any — but also, as a tort-feasor, 
for three times the value of the whole or a proportionate 
share of the ore taken out ? 

It will be observed, upon the facts herein, no question arises 
as to unnecessary damage done to the mine, or its works. 
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by reason of. reckless or unskillful management of the busi- 
ness by the tenant conducting it. There may be cases in 
which the Courts will impose damages for an abuse of his 
right by a co-tenant in occupation, or interpose to prevent 
such abuse. But here the theory of plaintiffs is that defend- 
ant could not extract ore from the mine without committing 
waste, because such extraction is a destruction of the very 
substance of the estate; an irreparable injury to the inherit- 
ance. 

In view of the character of the property, and of plaintiffs' 
implied assent to its sole occupation by defendant for mining 
purposes, we regard the right of the latter to the proceeds 
of its operations as partaking of the nature of an usufruct; 
the appropriation of the net returns as a legitimate percep- 
tion of the profits, and its acts of mining as not impairing or 
consuming the estate to any greater extent than must be 
presumed to have been intended to be allpwable by each of 
the parties in interest. 

Murray v. Haverty (70 111. 820), supposing it to have been 
correctly decided, does not entirely sustain the view of 
counsel for appellants. That decision was based upon a 
statute which authorized a tenant to bring trespass or trover 
against his co-tenant who should ''take away, destroy, 
lessen in value, or otherwise injure " the common property. 
The section of our Code does not declare that co-tenant who 
*' shall take away," etc., shall be guilty of waste. The ques- 
tion waste or no tvaste is left to the Courts. Besides, in 
Murray v. Haverty the Court had already decided the case 
by holding certain evidence, as to license, inadmissible 
under the defendant's plea. 

Counsel quote from Freeman on Co-tenancy: "In all 
cases where a co-tenant practically destroys the estate or 
some part thereof, trespass may be sustained by the injured 
co-tenant. (Sec. 302.) But this is to be taken with 
other portions of the same work where the distinction is 
pointed out between an appropriation of the proceeds, rents, 
profits or income, and the destruction of the estate itself. 
(See, also. Waterman On Trespass, 947.) The tenant-in- 
common of a mine may occupy it for the purpose con- 
templated bv all, even though a portion of the soil or ore be 
removed. £ach tenant has the right to use the mine, and, 
as was intimated by the Supreme Court of Pennsylvania, so 
long as an estate is used according to its nature, " it is no 
valid objection that the use is consumption, and it is no 
fault of the tenant that it is not more endrirable." (Irunn v. 
Covode, 24 Penn. St. 162.) The taking of ore from the 



20 MoGORD ET AL. V. OAKLAND QuiOESZLYEB MG. Go. 

mine is rather the use than the destruction of the estate — 
within the meaning of the general rule. The results of the 
tenant's labor and capital are in the nature of proceeds, or 
profits, the partial exhaustion being but the incidental 
consequence of the use. 

It is not necessary to examine in detail the many cases 
cited by appellants, as in none are the facts like those of the 
case at bar. We shall refer to a few of them. 

Delaney v. JRoot (99 Mass. 546) was an action of trover 
ioT the conversion of personal property. Stetson v. Delaney 
(51 Me. 434) simply decides that, under a statute of 
Maine, a tenant for life, who neglected to pay taxes 
assessed upon the estate during his tenancy, and thereby 
subjected the estate to a sale, was liable to an action by the 
reversioner, either of waste, or of case in the nature of waste. 
Maddox v. Ooddard (15 Me. 219) and Symonds v. Harris (51 
id. 14) were actions of trespass quare clausum for the destruc- 
tion of a mill, and for the disseverance and removal of 
machineiT from a mill; Blanchard v. Baker (8 id. 253) tres- 
pass on the case for a similar injury to common property; 
McDonald v. Irafton (15 id, 225) has no bearing upon any 
question involved in the case before us, and Huhhard v. 
Buhbardy id. 198, was a statutory action of trespass ''for 
strip and waste " of timber. 

As to the destruction of trees chal'ged in the complaint 
herein, it has been expressly decided in Galifomia that, in 
the enjoyment of his legal rights in the common property, 
each co-tenant may cut timber, and use or dispose of it, at 
least to an extent corresponding to his share of the estate. 
{Hihn V. Pecky 18 Gal. 640.) In the case before us there is 
neither averment nor finding that defendant has cut or con- 
sumed more than its share. Besides, the use of the trees 
was merely incidental to the mining operations of defend- 
ant. In Pennsylvania it is held that the cutting of timber, 
to be used in a mine by a tenant for life, whose mining is 
not waste, is not itself waste. {Neel v. Neel, supra.) No- 
where is it held to be waste for a tenant-in-common of a 
farm to cut wood necessary to the use of the farm. 

It was, indeed, held in New York by the Supreme Court 
that the cutting down of timber trees by one of several co- 
tenants, upon land whose principal value consisted of the 
growing timber, was waste, for which the other co-tenants 
could recover damages under a clause of the revised statutes 
of that State. (Elwell v. Bumside, supra.) But, aside 
from the rule to the contrary laid down in Hihn v. Peck, 
supra, plaintiffs have no averment that the quicksilver mine is- 
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^' principally valuable" because of the trees growing from 
its surface. 

And here, it m'Shj be added, applying the rule of Hihn v. 
Peck, it would seem each tenant-in-common of a mine is at 
least entitled to take out his share of the ore. That neither 
of the tenants can '^ look into the ground " may be a reason 
why a Court of equity should order an account to be taken, 
but ought not to operate a prohibition upon the working of 
the mine by anybody. 

II. Ought the Court below to have enjoined defendant 
from proceeding with its mining ? 

''In case of joint-tenants and tenants-in-common, with 
respect to whose acts of waste the common law has provided 
no remedy, Courts of equity will interfere when it appears 
that waste had been committed or threatened by one tenant- 
in-common who has become possessed of the whole prem- 
ises." (Taylor's Landlord and Tenant, 694.) This general 
proposition may be conceded to be correctly stajied, but the 
very question here is. Has waste been committed ? At the 
common law the tenant had no redress for acts of admitted 
waste committed by his co-tenant. But the latter might be 
restrained in equity from felling ornamental trees, or from 
doing other things amounting to wanton and destructive 
waste, which were called "equitable waste," because allow- 
able at law. By our statute, however, a tenant may recover 
damages of his co-tenant in every case of waste. Holding as 
we do that the acts of defendant were not, under the circum- 
stances, wanton or destructive, or any waste, it follows 
plaintiffs were not entitled to an injunction. 

Counsel rely upon the opinion of the Court of Chancery 
of Upper Canada, in Dougall v. Foster (4 Grant's Ch. 319), 
where it was held — ^Esten, V. C, diss. — that one tenant-in- 
common could be restrained at the suit of his co-tenant from 
digging earth for bricks on the joint property. There the 
bill alleged that the portion of the lot from which the clay 
was being excavated and carried away was very valuable for 
building purposes, and that (with reference to such pur- 
poses ?) the lot had greatly deteriorated in value by reason of 
the acts of defendant. In his opposing affidavit defendant 
did not deny the first of these alleged facts at all, and did 
not expressly deny the last. The Chancellor said: •* It is 
quite true that this Court refuses to restrict a tenant-in-com- 
mon from the legitimate imjoyment of the estate, because an 
undivided occupation is of the very essence of that sort of 
title (C. Lit. loO), and to interfere with the legitimate ex- 
ercise of that right would be to deny an essential quality of 
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the title." The Court held that the legiti^tnate enjoyment of 
a building lot, ** within the limits of the town of Bellville," 
was to build upon it, or improve or occupy it as iown prop- 
erty is usually improved and occupied, and that to dig holes 
in it, or degrade it below the surrounding level, was not 
such legitimate enjoyment. To repeat the language of 
Boane, J. (Findlay v. Smith, supra), ** The law on this sub- 
ject must be applied with reasonable regard to circum- 
stances." If it had appeared in Dougall v. Foster that the 
eommon property was valuable only as a brickyard, and was 
acquired by the co-tenants ioT that purpose, the case would 
have approximated more closely to the one at bar. By the 
laws of the United States the mining lands are disposed of 
under laws differing from those through which agricultural 
lands may be acquired. As a condition to their acquisition 
by individuals it is requisite that the locators shall have 
done mining work of a certain value. They are disposed of 
and acquired for the purpose of mining, and the application 
of them to that purpose- by one tenant-in-common is not 
waste of which the others can complain. 

HawUy v. Clewes (2 John. Ch. 122) was a bill for parti- 
tion and for cutting down and carrying away timber not 
wanted for the necessary use of the farm. The injunction 
was granted, in vi6w of the special character of the case, 
and the insolvency of defendant, and on the ground that the 
excessive cutting of timber was destructive, ** and not within 
the usvul and legitimate exercise of enjoyment. " Chancellor 
Kent added: "The remedy is p'feculiarly appropriate and 
proper pending a partition of the very land." 

In Hale v. Thornus (7 Ves. 589), Lord Eldon, after saying: 
'^ I never knew of an instance of an application to stay waste 
by one tenant-in-common against another: one tenant-in- 
common having the right to enjoy as he pleases," granted an 
injunction against cutting " saplings or any timber trees or 
underwood at unseasonable times " — that being destructive. 
As was said by Esten, V. C, in Dougall v. Foster, it was 
malicious waste. Twort v. TwoH (16 Ves. 128) was a case 
where one tenant-in-common was an '* occupying tenant" to 
another. In Baker v. Whiting the tenant-in-common was 
the agent of his co-tenants, and the case does not assist the 
present investigation. (3 Sumner, 485.) 

It is said by Eden (Waterman's Eden on Injunctions, Vol. 
2, 3d Ed. 210), the instances in which injunctions have been 
granted between tenants-in-common against committing 
waste, are few. The application has always been refused, 
unless attended with peculiar circumstances. In Smallman 
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V. Onions (3 Brown's Ch. 510) an injunction was granted 
against the cutting of timber, on the ground that the parties 
were only equitable tenants-in-common, the legal title being 
in a trustee; that therefore the person who was committing 
the waste had no title to the possession, and cutting the 
timber was a trespass upon the trustee; also that the tres- 
passer was insolvent. And in Goodwyn v. Spray (2 Dick's 
Ch. 667), the Lord Chancellor denied an injunction prayed 
for by one tenant against his co-tenant cutting timber, say- 
ing the only remedy the plaintiff had was to get a partition. 

in the absence of allegations, proofs or findings of willful 
injury, or of unnecessary injury or destruction caused by the 
negligence of unskillfulness of defendant, the plaintiffs were 
not entitled to an injunction. 

m. Is this an action for an accounting ? 

It is established in this State that, in ordinary cases, an 
action at law cannot be maintained by a tenant-in-common 
against a co-tenant in sole possession of the premises, to 
recover a share of the profits derived from the estate by 
means of the labor and money expended by the party in oc- 
cupation. The occupation by one tenant, so long as he does 
not exclude his co-tenant, is but the exercise of a legal right. 
The money he invests at his own risk; if his transactions 
result in a loss he cannot call upon his co-tenant for contri- 
bution, and if they result in a profit his co-tenant is not 
entitled to share in such profit, (i^ico v. Golumbet, 12 Cal. 
414.) The demand of the plaintiffs is not for a sum due by 
way of rent from defendant as the tenant of their interest, 
nor is it for a proportionable share of an amount received by 
defendant for the use and occupation of the premises by 
third persons, nor is an account sought as an incident to a 
claim lor partition. It is not for their part of moneys received 
by defendant which belonged to all the tenants-in-common, 
nor is it based upon an allegation of any of the exceptional 
facts mentioned in Pico v. Columbet, in broodenbw v. Ewer^ or 
inAhel v. Love. (16 Cal. 461; 17 id. 233. See, also, Howard 
V. Throckmorton, 69 Cal. 89.) 

Nor is the present an action brought to recover a portion 
of the profits acquired by the expenditure of defendant's 
money, treating it as the agent of plaintiffs in developing the 
common property. There is no pretense of an averment of 
any actual contract between plaintiffs and defendant, whereby 
the latter was authorized to act for the former. On the 
contrary, it is expressly alleged in the complaint, that the 
acts of defendant were against the will of plaintiffs, and 
without their consent. 
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Again : the tenant in occupation is not made the bailiff' of 
plaintiffs, in the absence of a contract of agency, by any 
statute of this State. The statute of Anne (4, 5, 16) has 
never been adopted here, and, if it had been adopted, that 
statute would seem only to have applied to cases where one 
tenant-in-common had received from a third person money, 
or other thing of value, to which both tenants were entitled 
by reason of their co-tenancy, and retained more than his 
just share according to the proportion of his interest. (Pico 
V. Columbet, supra; Henderson v. Eason. 9 Eng. L. and Eq. 
337.) 

If the appropriation by defendant of the net proceeds of 
its enterprise be considered as merely the legitimate perception 
of the profits, the action cannot be maintained as an action 
for an account. 

Izard V. Bodine (3 Stockton, 403), cited by counsel for 
appellants, does not sustain their view. There the bill was 
for partition and account. The Supreme Court of New 
Jersey held : (1 . ) If one tenant-in-common oiL8t his co-tenant, 
the latter must first este^blish his right at law, and thus 
recover the mesne profits — '*for one tenant is bound to account 
to another only as his bailiff appointed by contract, express 
or implied." (2.) Where one tenant-in-common "actually 
receives" the rents, issues and profits, then he may be com- 
pelled to account for such profits actually received (from 
third persons). But, this by sta,tute, both in England and 
this State, and not by the common law. 4 Anne, C. 16; 
New Jersey Act of 1794; Sargent v. Parsons^ 12 Mass. 153. 
(3.) Where one tenant actually occupies the whole estate, 
without claim on the part of his co-tenants to he admitted inio 
possession, he is under no obligations to account — "for he has 
a right to such occupancy." (Citing, Co. Litt. 200. b, Sar- 
gent v. Parsons, 12 Mass. lo2-3; Meredith v. Ambries, 7 
Iredell, 5; Galium v. Mason, 25 Me. 434.) 

Appellants also refer to Nelson's Beirs v. day's Heirs (7 J'. 
J. Marshall, 139.) But in that case the Court, after saying 
that a statute of Virginia which, like the English statute, 
authorized "actions of account in favor of one joint-tenant 
or tenant-in-common against another as his bailiff, for 
receiving more than his just share, " was in force in Kentucky, 
held that the statute did not apply when the estate, at the 
commencement of the tenancy-in-common, yielded no rent or 
profit, and one of the tenants entered, and by improving the 
estate rendered it productive; the other co-tenant having 
expended neither money nor labor. 
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In Shields v. Stark (14 Ga. 436) the Court adjudged that, 
under the statute of Anne, in force in Georgia^ a tenant in 
exclusive occupation was liable to his co-tenant for a pro- 
portionate share of the value of the use and occupation; ad- 
mitting that it had been held in Massachusetts {Sargent v. 
Parsons, 12 Mass. 153) that, under the statute of Anne, it is 
necessary to charge the defendant with having received rents 
and profits ** otherwise than by his occupancy." We do 
not find the language attributed to Dane by the learned 
Court of Georgia (Dane's Abr.,Vol. I, Ch. 8, Art. Ill, p. 170), 
in our edition of the work referred to. Shields v. Stark was 
a bill in equity for a partition, and an account. 

If it be conceded that the peculiar nature of mining prop- 
erty of itself constitutes such an equity as that the tenants, 
who could at any time have entered into the joint posses- 
sion, but who never have expended labor or money upon the 
common property, or become liable for any portion of the 
loss which might have followed upon the enterprise of their 
co-tenant, ought to be entitled to demand an accounting 
from the latter, and to recover a portion of the net profit 
gained exclusively by its efforts and capital — the present is 
not an action for such an accounting. The defendant is 
charged with having irreparably injured the premises by 
taking therefrom cinnabar of the value of $100,000, and cut- 
ting thereon growing trees of the value of $5,000. The 
Slain tiffs aver they have been damaged in the sum of $105,- 
00, and pray, amongst other things, that they may have a 
judgment for three times that sum. It is alleged that de- 
fendant has converted the cinnabar, and the proceeds of 
sales of it, and the -trees, and '' has refused to deliver to the 
plaintiffs any part of the cinnabar taken from said ground 
or the quicksilver so produced therefrom, or to pay over to 
them any portion of the proceeds of said sales, and denies 
to the plaintiffs and each of them any share or interest in 
the same." But neither this nor any other averment found 
in the complaint makes the action one for an account, legal 
or equitable. The averments in the complaint, except in so 
far as they constitute a declaration in ejectment (and, as we 
have seen, the Court below fouud that defendant had never 
disseized or ousted the plaintiffs), are of facts alleged 
by plaintiffs to establish waste, committed bv defendant 
upon the common property, for which treble damages are 
asked. 

Nevertheless, since the property is described in the com- 
plaint, and the exclusive occupation and working of the 
mine by defendant averred therein, and inasmuch as the 
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Court below did in fact take an account, we have looked into 
the findings and evidence with respect thereto. 

We have said that the net proceeds from the working of 
the mine were rather in the nature of profits from the use 
than the result of the destruction of the inheritance. But 
it may be conceded, for th« purposes of this decision, that 
the relation of the tenants-m-common. under the circum- 
stances disclosed, is sui generis, and their rights peculiar. 
That while the extraction of ore from the mine by one ten- 
ant, who does not exclude his co-tenants, is not waste, and 
the neglect of the latter to enter should be held an assent on 
their part to the exclusive occupation by the former, yet, 
because of the efiect of the exclusive working by one may 
be to exhaust the mineral, and the uncertainty of the pro- 
spective value of the property may render it impossible to 
make a just partition of it, a Court of equity should order 
an accounting; holding that, while it must have been con- 
templated by the parties that the tenant in occupation should 
not be held for waste, nor prohibited from proceeding with 
his work by the co-tenants who do not seek to enter, yet it 
must also have been contemplated that the tenant in occu- 

fation should not appropriate to himself the entire profits, 
f this be so, however, the co-tenants, not in actual occupa- 
tion, applying for such account, should at least be required 
to do equity — to allow to the defendant all sums actually ex- 
pended for the protection of the common property. 

The Court below found: •* That defendant has taken from 
said mine, since the 18th day of March, 1876, a great num- 
ber of tons of ore, and has taken therefrom a large sum of 
money, and that all thereof has been expended in the proper, 
economical, and necessary development and working of said 
mine for said ore, and in the proper, economical and neces- 
sary reduction of the said ores, and in properly, economi- 
cally and necessarily defending at law the common title to 
said property, and in proper payment for an outstanding title 
thereto.' 

The parties here are not mining partners, between whom 
an accounting is sought. If they can properly be termed 
partners **in the profits" (see the dictum in Abel v. Love, 
supra), they have not, by the averments of their complaint, 
declared themselves partners in any broader sense. By 
filing their complaint, they did not make themselves liable 
to the defendant, or to -creditors of defendant, in case tHe 
account of defendant's transactions should show such trans- 
actions had resulted in a loss; they did not make the defend- 
ant their agent as to debts by it created beyond the proceeds 
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from its mining, nor did they subject their interest in the 
mine to any debts of its creation. In their complaint they 
impliedly, if not expressly, disavow any .such purpose. If 
the plaintiffs here are entitled to an account, their claim to 
it is based upon special equities; their appeal to the Court 
of equity is on the ground that defendant ought, under the 
eculiar circumstances, to pay them a share of the profits. 
t would seem plain that an equity is in turn imposed upon 
them to allow a rebate for expenditures, necessarily incurred 
in protecting the common possession, and iti buying in an 
outstanding title, paramount to that of the co-tenants, or 
such as a prudent man would deem it proper to purchase to 
avoid expensive and dangerous litigation. 

lY. Conceding, for the sake of the argument, such an 
action might have been maintained, the present is not an 
action to recover rent of defendant as successor to the ten- 
ants previously in occupation. 

Judgment and order affirmed. 

We concur: Eoss, J., McKee, J. 



In Bane. 

[Filed August 30, 1883.1 
No. 8596. 

JACKSON V. BECKMAN et al. 

By the Coubt: 

The questions involved in this case are substantially the 
same as those ruled on in Mitchell v. Bechman et al. , No. 8582, 
and on the authority of that case the judgment and order 
are affirmed. 



Abstracts of Recent Decisions. 



Criminal Law — Labceny — Convebsion. Where property is 
hired with a bona fide intention of returning it, according to the 
contract, a subsequent conversion of the property does not 
amount to larceny. Hill v. State, S. C. Wis., Api^, 1883; 15 
Ch. Leg. N. 381. 
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Attobney and Client — Implication op Power to Cohpbomise.. 
An authority to compromise cannot be inferred from the hare^ 
relationship of attorney and client. Persons dealing with an 
attorney-ai>-law respecting his client's business may justly infer 
that he has all the powers implied by the relation, but not that 
he has the powers of a general agent to compromise and release 
debts, or transfer and convey the goods or lands of his client. 
Isaacs V. Zugsmith, S. C. Pa., April 16, 1883; 40 Leg. Int. 335. 

EviDENGE — AlTEBED INSTRUMENT PbESUMPTION. Suit WaS- 

brought on the official bond of a guardian. The name of A 
written in the body of the bond and subscribed as one of the 
sureties, was in both places erased. Held, that as the bond- was 
on the files of the Court, the presumption is that it was the 
bond approved by the Court, and that the alterations were made 
by the obligors before delivery or presentation for approval. 
Zander v. Commonwealth, S. C. Pa., April 2, 1883; 40 Leg. Int. 
296; 14 Pittsb. L. J. 21. 

Conveyance — Sale op Land — Standing Timbeb — Heal and Peb- 
soNAL Pbopebty. By written contract P. agreed to sell a piece of 
land to H., and convey when the purchase-money was paid. The 
standing timber was to remain P.'s as security. H., without pay- 
ing, cut and sold a part of the timber to J., and P. gave notice of 
his ownership; thereupon J. bought P.'s interest in the land and 
timber, prior to any attachment. Before J.'s deed was recorded, 
the lumber, not having been delivered, was attached by the cred- 
itors of H. Held, that »T. was the owner of the land, and by 
legal sequence the lumber, and that he could follow it and assert 
his dominion over it. Dickerman v. Ray^ S. C. Vt., January 
Term, 1883; Reporters' Advance Sheets. 



New Law Publications. 



New Mexico Repobts (Volume 2): Charles H. Gildersleeve, 
Esq., Reporter. Callaghan & Co., Chicago, Publishers. 

Fedebal Repobteb (Volume 15). 

Mining Repobts: Edited by R. S. Morrison, of the Colorado- 
Bar, and published by Callaghan & Co. , Chicago. 
We have before noticed the system adopted in these Reports. 
•The cases are reported according to subjects, and these subjects 
are alphabetically arranged. We know of no better way of writ- 
ing a text-book. To mining lawyers these Reports are invaluable . 

A Hand-book op Pabliamentaby Pbaotice : By Ruf us Waples . 

Callaghan & Co., Chicago, Publishers. 

This book is valulable on account of the analysis at the end of 

each chapter, and also because of its size. The index is very 

complete and the system very simple. It is a most useful book.- 




uiixt ^u^t ^m§mmA 



Vol. Xn. September 1, 1883. No. 2. 



Current Topics. 



VALUE IN CLAIM AND DELIVEBY. 

The Code (Sections 627 and 667 Code of Civil Procedure) 
provides that, in an action to recover the possession of personal 
property, judgment for the plaintiff may be for the possession or 
the value thereof, in case a delivery cannot be had, and damages 
for the taking and detention; and also that the jury must find 
the value thereof, and assess the damages for the taking and de- 
tention. The same rule applies to the defendant, in case the 
property has been taken by the plaintiff and a return of it to the 
defendant be adjudged. 

When is this value to be ascertained ? In Kelly v. McKibben 
a judgment had been rendered for a return of the property, or if 
such return could not be had, then for $699, the value of the 
property at the time of the taking, interest thereon from the time 
of the taking, and $150, the amount expended by plaintiff in 
the pursuit thereof. 

In 54 Cal. 192 the Supreme Court ordered this judgment 
to be modified so as to omit the sum of $150, and lield that 
the interest could be regarded as " damages for the detention." 
The Court drew especial attention to the distinction between an 
action to recover possession of personal property (like this one) 
and an action to recover damages for the wrongful conversion of 
personal property, and held that Section 3336 of the Civil Code 
applied ordy to actions for the recovery of damages for the 
wrongful conversion of personal property. This section au- 
thorizes, as damages for such a wrongful conversion, the value 
of the property at the time of the taking, with interest from 
that time, or the highest market value between the conversion 
and the verdict, with a fair compensation for the time and money 
properly expended in pursuit of the property. This, being a 
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rule of damages only, cannot apply to an action for the recovezy 
of the property itself, -wherein, if the property cannot be had, 
judgment goes for the value and damages for the detention, be- 
cause the value would be thereby twice included. 

In Kelly v. McKibben the Court said: " K the Legislature in- 
tended to provide a rule which should apply only to cases in 
which a delivery could not be had, it has failed to express that 
intention. As the provision of the Civil Code (Section 3336) 
now stands, it applies to actions for the recovery of damages 
for the wroagful conversion of personal property, and not to 
actions for the recovery of personal property wrongfully de- 
tained." We must, therefore, go back to the common law for 
a rule in estimating the value in such actions. 

The modern action of claim and delivery is based upon the 
two common-law actions of detinue and replevin. 

In the former, the value of the property was estimated at the 
time of the verdict; in the latter, at the time of suit brought. 
(4 Minor's Institutes, 349; 2 Wait's A. and D. 538.) 

When the property cannot be recovered, this action bears a 
resemblance to trover. In one you obtain, in lieu of the prop- 
erty, its value plus damages, for its detention; in the other, you 
obtain damages for its wrongful taking and conversion. This 
has led to much confusion of thought upon this subject. 

In Douglass y.- Kraft, 9 Cal. 562, the Court spoke of and 
adopted the rule of damages in trover. In Hisher v. Carr, 34 
Cal. 645, the Court said: " In case the property is not delivered 
to the plaintiff, the action bears a strong resemblance to an 
action of ' trover. " 

In Johnson v. Marshall, 34 Cal. 529, the Court held that in 
detinue, as in trover, the jury might assess the value at any 
time between the demand and the trial. 

In 3 Sunderland on Damages, 544, the rule is thus laid down : 
'* If, however, the return shows that the property has not been 
delivered to the plaintiff, the declaration is in the detinet, and 
goes for damages including the value of the property. Then the 
action is like trover or trespass. The measure of damages* is 
the same as in those actions upon the same state of facts." 

We do not think this rule practicable. The Code authorizes 
a judgment for the property, or, if a delivery cannot be had, for 
its value and damages for its detention. In trover the judg- 
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ment may be for the value at the time of conversion, with inter- 
est thereon, or the highest market value between the convemon 
and verdict, but without interest (Section 3336, supra). 

If the latter part of the rule were adopted, the '' damages for 
the detention" would have to be omitted, or the judgment would 
be for more than can be recovered in trover. The better rule is 
the one adopted in New York, Missouri, and Nevada, viz. : " To 
estimate the value as at the time of the trial.'' (38 N. Y. 423; 
61 N. Y. 565; 30 Mo. 528; 12 Nev. 423.) 

" The value is found, and usually of the date of the trial. * * 
There is a strong implication that the value should be assessed 
at the time when such delivery is adjudged in favor of the pre- 
vailing party. It is consonant to legal analogies to fix the value 
at the time when delivery is required to be made, rather than at 
any other time." (3 Sunderland on Damages, 542, 545; 4 
Minor's Institutes, 349; 2 Wait's A. and D. 538.) 

In addition to this value, the plaintiff is entitled to damages 
for its detention. Ordinarily, interest on the value from the 
time of the wrongful taking would be a proper measure, unless 
the property has depreciated in value, in which case the depre- 
ciation must be added to the interest on the value. {Allen v. 
Fox, 51 N. Y. 565; 3 Sunderland on Damages, 545, 546.) 

The same result is reached by assessing the value at the time 
of the wrongful taking, and adding thereto interest thereon, and 
the amount of appreciation in value, if there has been any, 
pince the taking. (24 Minn. 31 ; 3 Sunderland on Damages, 546. ) 
The law aims to compensate for the entire injury. 



"SUING THE STATE." 



[From ft Pftper reftd before the Kentucky Stftte Bar Associfttlon.] 



BY QEO. M. DAVIE^ BSQ. 

9 

IConduded fr<ym No, 1 P. C. i. J.] 

First — ^It is inconsistent with the idea of sovereignty and 
beneath its dignity to have the State sued ii^ any Court, espe- 
cially at the suit of an individual. 

Second — That to allow the State to be sued and the money in 
its treasury to be subjected by the Court to the payment of those 
it owes, or to indemnify those it has injured, might hamper or 
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prevent the proper performance of the public duties of the State 
or its officers in times of peace, or might endanger the public 
safety in timea of war. 

As to the first reason, it has already been shown that the use 
of the word "sovereign," as applied to our Commonwealth and 
officers, in this connection, is confusing and misleading. The 
citizen is the " sovereign'' if there be any here, and the State his 
mere creature. If the free citizen can be sued, surely his agency, 
the State, or his servants, its officers, can be, without any sacri- 
fice of dignity. It cannot be inconsistent with the idea of a Be- 
publican Government, founded on the demand for justice to the 
citizen, to permit that citizen to sue it, in its impartial Courts, 
for his rights. And there seems to be a much greater loss of 
dignity when the State repudiates an honest debt or indulges in 
a legislative squabble over a citizen's bill than for it to defend in 
a calm judicial proceeding. 

It has never been thought inconsistent with the idea of sov- 
ereignty, or of dignity, for the State to come in and file and fight 
the thousands of suits that it brings against its citizens, or for it 
to appear as a defendant in error whe^ the citizen appeals to 
the higher Court. And when, now and then, particularly 
favored persons secure permission to sue the State by special 
Acts, there has been no appreciable lessening of its dignity. 
(See Stevens v. Com,, 3 Ky. Law Eeporter, 165.) The dignity 
of the United States has not been impaired by the passage of the 
Act establishing a Court of Claims; nor has the dignity of any State * 
suffered which has granted to its citizens the reciprocal right to 
sue it as it sues them. 

Republics and commonwealths are supported, not for their own 
abstract grandeur or royal dignity, but to ''establish justice" and 
*^ w secure to all citizens the enjoyment of their rights." 

**A State," said the Supreme Court through Judge Wilson in 
1793, *'is a body of free persons united together for the common 
benefit, to enjoy peaceably what is their own and to do justice to 
others." "Is there," he continued, "any part of this descrip- 
tion which intimates in the remotest manner that a State, any 
more than the men who compose it,' ought not to do justice and 
fulfill engagements? A State, like a merchant, makes a contract. 
A dishonest State, like a dishonest merchant, willfully refuses to 
discharge it. The merchant is amenable to a Court of justice. 
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Upon general principles of right, shall the State, when summoned 
to answer the fair demands of its creditors, be permitted, Pro- 
teus-like, to assume a new appearance, and to insult him and jus- 
tice by declaring, ' I am a sovereign State'? Surely not. Before 
a claim so contrary in its first appearance to the general princi- 
ples of right and equality be sustained by a just and impartial 
tribunal, the person, natural or artificial, entitled to make 
such claim should certainly be well known and authenticated." 
(Chisholm v. Georgia, 2 Dallas.) In 1879 that s^me tribunal, 
speaking through Mr. Justice Samuel F. Miller, one of the greatest 
and most fearless minds that Kentucky has furnished to the nation, 
in answer to the argument 'Hhat the maxim of the English Con- 
stitutional law, that the King can do no wrong, is one in which 
the Courts must apply to the Government of the United States," 
said: 

" It is not easy to see how the proposition can have any place 
in our system of government. We have no King to whom it can 
be applied. We do not understand that, either in reference to 
the Government of the United States or of any of their officers, 
the English maxim has any existence in this country.'* (Langford 
V. United States, 101 United States, 343.) The same great Judge, 
speaking for the same tribunal, in the Arlington Cases, 106 
United States, page 206, said: 

" What are the reasons which forbid that the King should be 
sued in his own Court, and how do they apply to the political 
body corporate which we call the United States of America ? As 
regards the King, one of the reasons given by the old Judges was 
the absurdity of the King sending a writ to himself to command 
the King to appear in the King's Court. No such reason exists 
in our Government, as the process runs in the name of the 
President, and may be served on the Attorney-General. Nor 
can it be said that the Government is degraded by appearing as 
a defendant in the Courts of its own creation, for it is constantly 
appearing as a party in such Courts and submitting its rights as 
against the citizen to their judgment. * * * As no person 
in this Government exercises supreme executive power or 
performs the public duties of a sovereign, it is difficult to see 
on what solid foundation of principle the exemption of liability 
from suit rests. ♦ * * ^q man in this country is so high 
that he is above the law. No officer of the law may set that law 
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at defiance with impunity. All the officers of the Government, 
from the highest to the lowest, are creatures of the law, and are 
bound to obey it. Courts of justice are established not only to 
decide upon the controverted rights of the citizens as against 
each other, but also upon the rights in controversy between them 
and the Government; and the docket of this Court is crowded 
with controversies of the latter class." (U. S. v. Lee, 106 
U. S. 220.) 

The second reason offered in support of the rule is one of the 
numerous instances in which the Courts, unable to give any 
more definite cause for their action, lodge it, in vague terms, upon 
"public policy." 

This reasoning, also, has been met and fully answered in the 
Supretne Court, in the Arlington Cases. (106 TJ. S. 217.) 

"In this connection,'* says Justice Miller, "many cases of 
imaginary evils have been suggested, if the contrary doctrine 
should prevail. Among these are a supposed seizure of vessels 
of war, and invasioil of arsenals and forts of the United States. 
Hypothetical cases of great evils may be suggested by a particu- 
larly fruitful imagination in regard to almost every law upon 
which depends the rights of the individual or of the Government; 
and, if the existence of laws is to depend upon their capacity to 
withstand such criticism, the whole fabric of the law must fail. 

* * * Looking at the question upon principle, and apart 
from the authority of adjudged cases, we think it still clearer 
that this branch of the defense cannot be maintained. It seems 
to be opposed to all the principles upon which the rights of the 
citizen, when brought in collision with the acts of the Govern- 
ment, must be determined. In such cases there is no safety for 
the citizen except in the protection of the judicial tribunals. 

* * * The evils supposed to grow out of the possible 
interference of judicial action, with the exercise of the powers 
of the Government essential to some of its most important 
operations, will be seen to be small indeed when compared to 
this evil, and much diminished, if they do not wholly disappear, 
upon a reciyrence to a few considerations. * * * The 
slightest consideration of the nature, the character, the organ- 
ization and the powers of the Courts will dispel any fear of any 
injury to the Government at their hands. While, by the Con- 
stitution, the Judicial Department is recognized as one of the 
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three great branches among which all the powers and functions 
of the Government are distributed, it is inherently the weakest 
of them all. Dependent as the Courts are for the enforcement 
of their judgments upon officers appointed by the Executive, and 
removable at pleasure, with no patronage and no control of 
purse or sword, their power and influence rest solely upon the 
public sense of the necessity for the existence of a tribunal to 
which all may appeal for the assertion and protection of their 
rights guaranteed by the Constitution and by the laws of the 
land, and on the confidence reposed in the soundness of their 
decisions and th^ purity of their motives. From such a tribunal 
no well-founded fear can be entertained of injustice to the 
Government, or purpose to obstruct or diminish its just au- 
thority.'' 

If the claim is passed on by the Lep^islature, it is none the less 
to be paid by taking money from the Treasury, the only difference 
being that the draft is apt to be larger than when the claim is 
sifted by a Court. 

In Kentucky the rule was adopted apparently without any 
independent consideration, on the theory* that if the State was 
allowed to be sued ''the mails might be stopped, the sinews of 
war might be cut, and an army left destitv^fce." (Divine v. Harvie, 
7 Mon. 445.) 

Indeed the rule was carried still further, and it was held that 
the State cannot even be made a garnishee, for fear of the 
"mortifying circumstance of a member of the Legislature 
rendered unable to pay his sustenance while attending its 
session, '' because of the garnishment of his salary for an honest 
debt. (Divine v. Harvie, supra,) But Judge Owsley dissented, 
and declared that it was opposed to morals and justice, saying: 

''After the debt is payable, it cannot be important to the 
interests of the Government whether the money is paid over to 
the person with whom' it was contracted or any other. Though 
the payment be made to another, the wheels of government will 
move on as before, without the apprehension of danger to the 
Post-office Department, or fears that the Legislature may be 
disturbed in their official deliberations." And in Rodman v. 
Musselman, 12 Bush, 357, the idea of there being any " public 
policy" in encouraging insolvent and dishonest officials by 
helping them to evade the payment of their injured creditors, is 
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scouted, and the Court says that the rule has rather the opposite 
effect of resulting in *'a denial of credit to them, and conse- 
quently more injury than benefit." 

As far back as 183^ the Constitution of Mississippi provided 
that the Legislature '' shall direct in what manner and in what 
Courts suit may be brought against the State. '' The Mississippi 
Legislature, in 1833, passed an Act providing that '' It shall be 
competent for any person or persons deeming him or her or 
themselves, or body politic or corporation, to have a just 
claim against the State of Mississippi, to exhibit and file a bill 
in equity against the State.'' 

That Act remained in force until about the time of the war, 
and it was not only not productive of any injurious conse- 
quences, but it proved so beneficial that it was readopted as a 
permanent provision of the Code in 1871. (Whitney y, SUite, 
52 Miss.) 

In 1855 the United States established the Court of Claims, with 
jurisdiction to decide controversies against the Government 
arising on contracts. No hinderance or disaster to the public 
service has followed, nor were " the sinews of war cut" by it, 
even during the great civil conflict. But it has proved such a 
benefit that the most thoughtful minds are anxious to so enlarge 
its jurisdiction as to relieve Congress entirely from the burdens 
and temptations of sitting upon private claims. 

Counties, cities and towns are governments, and some of 
them — ^like New York city — larger than some of the States; yet 
they have always been sued, and no disastrous consequences 
have occurred by sending their creditors to the Courts instead of 
to their Common Councils. If New York city or Philadelphia 
can be sued, there can be no reason why Ehode Island or 
Delaware may not be. 

A thoughtful consideration will show that the transferring of 
such controversies from the lobby to the Courts will not only not 
injure the State, but will save it from many losses; will benefit 
the public service; will take away from the Legislature the most 
distracting, absorbing and contaminating influences with which 
it is now beset, and will enable it to turn its whole attention to 
the more appropriate and seemly duty of pure legislation. That 
the State and the citizen will each be far more apt to obtain 
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accurate justice before the Courts than before the legislative 
committees, no one can doubt for an instant. 

A truth so important and so easy of demonstration as this can- 
not always be ignored, and we already begin to find significant 
evidences of its recognition. Allusion has already been made to 
the powerful utterances of the Supreme Court on the subject; 
and while that tribunal is fettered by unfortunate precedents 
that it has not yet been wholly able to overcome, yet it has 
reduced the evil as far as possible by holding that, '' where the 
State is concerned, the State should be made a party, if it can 
be done. That it cannot be done is a sufficient reason for the 
omission to. do it, and the Court may proceed to decree against 
the officers of the State in all respects as if the State wer6 a 
party to the record. 

*' In deciding who are parties to the suit, the Court will not 
look beyond the record; and making a State officer a party does 
not make the State a party, although her law may have prompted 
his action, and the State may stand behind him as the real 
party in interest." (U. S. v. Lee, 106 U. S. 215.) 

Allusion has also been made to the steps taken in this direction 
by the e^blishment of the United States Court of Claims; and 
to the complete rejection of the old rule by the State of 
Mississippi as far back as 1833. (Farish v. State, 4 Howard, 
Miss. 170.) Indeed the United States has gone further, and 
provided that any foreign subject may sue the United States, 
provided that his nation offers a reciprocal right of suit to 
citizens of the United States. 

Even in England, the demand for justice, and the weariness 
of monarchical absurdities, has had its effect; and, during the 
present generation, the old '* petition of right" has ripened into 
what is practically a right to sue the Crown. One who now 
asserts a debt against the British Government has but to file a 
petition of right before the British Secretary of State, setting out 
his case, and asking leave to sue, and thereupon '' it is the duty 
of the Queen to grant it, and the right of the subject to demand 
it." And the controversy then proceeds in Co^t against the 
Government, as if against an individual . ( United States v. 0*Keefe, 
11 Wallace, 184; United States v. Lee, 106 United States, 238.) 

In Kentucky, as we have seen, the first two Constitutions 
ordered that ** The Federal Assembly shall direct by law in 
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what manner and in what Courts suits may be brought against 
the Commonwealth;" and the present Constitution provides 
that the Legislature '* may" so direct. (Art. 8, Sec. 6.) 

It is perhaps worthy of consideration, then, whether the 
interests of the State, as well as its duty to its citizens, do not 
require that this constitutional provision be executed, and the 
Courts of justice be given jurisdiction of suits against the 
State, as they have long had of suits by the State. 

A statute similar to the Mississippi statute, giving jurisdiction 
to the Circuit Courts of equity or common law, with the 
ordinary appellate rights, would carry out this constitutional 
intent. And it is believed that the effect would be to insure 
justice, to purify the Legislature, and to save large sums of 
money to the State. 
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. PHELAN, Eespondent, v. TYLER et al. , Appellantb. 

JuDOMBNT — Appeaii — Death — JuBisDicTioN — pABTY. After an appeal was 
regularly taken and before the transcript was filed in the Supreme 
Oourt, one of the appellants died. The cause was subsequently ar- 
gued, submitted, and judgment rendered by the Supreme Court, with- 
out suggestion of death or substitution of representative. Held, such 
judgment of the Supreme Court was not void for want of jurisdiction. 

Id. — Patent — EsTOPPBii. The judgment in the former action is no less a 
bar by reason of its being rendered before a patent for the land had 
been issued. Both parties then claimed, and now claim, under the 
patentee, and their conflicting claims were in no way affected by the 
issuance of the patent. The question to be determined in the former 
action, as in the present one, is the same, viz. : Which party acquired 
the patentee's interest in the land? (Byers v. Need, 43 Cal. 210.) 

Appeal from Superior Court, Los Angeles County. 

Thorn dt Stephens for respondent. 

Bickndl & JPhUe, S. Haley and H. K. 8. O'Melveny for ap- 
pellants. 

Sharpstein, J., delivered the opinion of the Court: 

The defendants are the legal representatives of William 
Standifer and John Dunlap, deceased, and the Court finds 
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• 

*' that said William Standifer and John Dunlap in 1873 com- 
menced an action of ejectment against Thomas Phelan for 
the recovery of the possession of the land described in said 
answer, to wit: the two small tracts comprising about twenty- 
one acres of defendants' herein, and that such proceedings 
were afterward had in said action, and upon the trial thereof, 
that a judgment was entered by the District Court -in this 
county, wherein the same was pending, and in favor of the 
defendants in that action, for costs, in March, 1875. And 
that afterward, on the 10th day of June, 1875, said Standifer 
and John Dunlap took an appeal to the Supreme Court of 
the State, but did not perfect said appeal by filing the tran- 
script in said Court until July 14, 1875, before which last 
date, viz., on the 7th day of July, 1875, the said John Dun- 
lap had departed this life; that no suggestion of the death 
of said John Dunlap was ever made, and no person or legal 
representative of said deceased was ever substituted in said 
Supreme Court for said John Dunlap, deceased; but with- 
out any such suggestion or substitution the cause was argued 
and submitted to the Supreme Court for final determination 
on the 19th day of October, 1875, and thereupon, then and 
there, said Supreme Court rendered its judgment from the 
Bench of reversal of the judgment of said District Court, 
and remanded same, with directions to said District Court 
to enter judgment for the plaintiff in that action on the find- 
ings, and on the 30th day of November, 1875, issued its re- 
mittitur to said District Court." From which the Court 
reached the conclusion ''That the Supreme Court, 'at the 
time the decision and judgment of that Court was ren- 
dered * * * had no jurisdiction, and that said ludg- 
m4nt was yoid." * 

If the death of John Dunlap, occurring at the time it did, 
operated as an ouster of the jurisdiction of the Supreme 
Court of the case, the conclusion at which the Court arrived 
is dpubtless correct. But the death of a party pending an 
appeal does not have that effect in any case. "An action or 
proceeding does not abate by the death or disability of a 
par<7 * * * if the cause of action survive or continue. 
In case of the death or any disability of a party^ the Court, on 
motion, may allow the action or proceeding to be continued 
by or against his representative or successor in interest." 
(C. C. P. 335.) 

There is nothing in the Code which would justify the in- 
ference that the death of a party, pending an appeal, ousts 
the jurisdiction of the Supreme Court and renders its judg- 
ment void, unless, before the rendition thereof, a representa- 



40 OUBTIS AND ClUNIE V. CiTY OF SaORAMBNTO.. 

tive of said deceased party be substituted in his stead. This 

Question was not directly involved in EwcM v. Corbett^ 32 
!al. 493, or in McCreary v. Everdlng, 44 id, 284, although 
there are expressions in both which militate against the 
views which we entertain on the subject, and which seem to 
us to be supported by a preponderance of the authorities. 
The reason why, *'in such cases, the judgment is simply 
erroneous, but not void * * * is because the Court, hav- 
ing obtained jurisdiction over the party in his life-time, is 
thereby empowered to proceed with the action to final judg- 
ment; and while the Court ought to cease to exercise its 
jurisdiction over a party when he dies, its failure to do so is 
an error to be corrected on appeal if the fact of the death 
appears upon the record, or by writ of error coram nobis if 
the fact must be shown aliunde" (Freeman on Judgments, 
163.) 

As we view it, the judgment^in the former action is no less 
a bar by reason of its being rendered before a patent for tiie 
land had been issued. Bom parties then claimed, and now 
claim, under Pico, and their conflicting claims were in no 
way fleeted by the issuance of the patent. The question 
to be determined in the former action, as in the present one, 
is the same — that is, which party acquired Pico's interest in 
the land ? Such being the case, the former adjudication, in 
our opinion, constituted a bar to the present action. (Byers 
V. Neal, 43 Cal. 210.) 

Judgment reversed, with directions to the Court below to 
enter a judgment in favor of the defendants upon the find- 
ings. 

We concur: Thornton, J., Myrick, J. 
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CURTIS AND CLUNIE, Appellants, 

V, 

CITY OF SACRAMENTO, Respondent. 

AifcB TBATioN— AwABD — NoTioE. An a^ard, made ex parte^ and without 
notice lo the parties of the time and place for hearing the allegations 
and evidence, is invalid and void. 
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Appeal from Superior Court, Sacramento Oounty. 

Dreeman & Bates for appellants. 

Gatlin & Hamburger and W. A. Anderson for respondent. 

MgKee, J., delivered the opinion of the Court: 

The plaintiff sued upon an award made in pursuance of an 
instrument in writing, purporting to have been made on the 
29th of July, 1878, ''by and between the plaintiffs and the 
Board of Trustees of the city of Sacramento, representing 
and acting for said city." jrursuant to the terms of the 
instrument the question of the value of some professional 
services which had been rendered by the plaintiffs for the 
city of Sacramento, was referred to two arbitrators --one to 
be selected by the plaintiffs and the other by the Board of 
Trustees — ^who were to meet as soon as convenient, 
and after hearing such statements as would be made on 
behalf of either party, were to determine and report in 
writing to each of the parties; but in case of a disagree- 
ment, power was given them to select a third arbitrator; and 
it was stipulated that the award of any two of the three 
arbitrators would be regarded as the award of all, and 
entered as a judgment against the city, after being allowed 
by the Board of Trustees. 

Two persons were selected pursuant to the terms of the 
submission; and the Court found that, soon after the selec- 
tion, they had a meeting, at which they received the un- 
sworn statements of those who were present to testify. . The 
plaintiffis were present at the meeting, but the Mayor of the 
city was not present; and no notice of the meeting was given 
to or served upon him, neither by the arbitrators nor by the 
plaintiffs, and he had no opportunity to be present. Two of 
the trustees were present as witnesses, one of whom with- 
drew after making his unsworn statement to the arbitrators. 
The tobitrators were unable to acree, and they selected a 
third person, who, upon being not^ed, accepted the appoint- 
ment; and the three arbitrators were then sworn and 

Qualified according to law. But thej gave no notice to the 
efendant of a hearing, or of a meeting to be held for hear- 
ing the parties and their witnesses, nor did they take any 
testimony. The original arbitrators handed to the third 
arbitrator a transcript in long-hand of the phonographic 
reporter's notes of the statements made to them. Upon . 
that transcript the third arbitrator ex parte took the unsworn 
opinions of professional men, and tnose opinions and the 
transcript of the statements made to the original arbitrators 
formed the basis upon which the arbitrators made their award. 
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The Oonrt held that the award was invalid and void for 
want of notice to the defendant of the time and place of 
hearing the cause. 

It is contended that the decision is erroneous because, as 
the award was a judgment rendered by a tribunal of the 
parties' selection, having jurisdiction of the subject-matter 
submitted to it, and of the parties by whom the submission 
was made, the want of notice of the time and place of meet- 
ing for the hearing and determination of the matter submit- 
ted does not invalidate the award, and constitutes no de- 
fense to an action at law upon it. But the validity of an 
award does depend not only upon the due and proper ap- 
pointment of the arbitrators, but upon the regularity of their 
proceedings (Grawell v. Davis, 12 Met. 296), and we think if 
their proceedings are had ex parte, and without notice to 
the parties of a hearing, their award is invalid and void. . 
That, it is contended, is contrary to the English rule which 
makes an award conclusive at law. We do not understand 
that such a rule prevails in the English Courts. It is true 
that in Tiltenson v. Fete (3 Atk. 529) , which was decided in 
1747, where the defendant pleaded an award, and objection 
was made that the arbitrators did not give sufficient notice of 
the time they intended to meet, or of the particular place at 
which they were to meet, Chancellor Hardwick overruled the 
objection as immaterial, saying that ' ' the arbitrators were not 
bound to give notice; and that the only ground to impeach an 
award is collusion or gross misbehavior in the arbitrators, for, 
otherwise, being made the Judges of the parties' own choos- 
ing, it is final and binding upon all the parties." But that 
seemed to the Courts most unreasonable; and in Paschuli v. 
Terry (Kelynge, 132), decided in 1760, the Court of King's 
Bench set aside an award which had been made without 
notice given to one of the parties of the appointment of an 
umpire, or of a hearing, upon the grounds that it was 
repugnant to the submission; and that it was unreasonable 
and contrary to natural justice to make an award without 
giving nptice to the parties to attend. "The umpirage,'* 
said the Court, "was made upon the defendant's evidence 
alone, parte altera inauditaj the plaintiff was neither heard 
nor had any opportutnity given him to be heard." The 
principle of that decision, viz., that every man ought to have 
an opportunity to be heard in defense of his rights, has 
been ever since acted upon by the English and American 
Courts; and it runs through all the cases in the books. 
(Whatley v. Morland, 2 Dowling's P. C. 249; 4 Tyrwhitt'a 
Exchequer Rep. 245; Salkeld v. Slater, 12 Add. & Ell. 767; 
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Fetherstoner Y. Cooper^ 9 Ves. Jr. 67; Bussell on Arb. 165; 
Morse on Arb. 116 and 118; West Jersey B. B. v. Thomas, 
6 0. E. Green, 205.) 

In Falcover v. Montgomery, 4 Dallas, 232, where an nmpire 
had, without hearing the parties in person, decided the case 
upon the facts as stated to him by the original referees, the 
Supreme Gourtof Pennsylvania said: '^The plainest dictates 
of natural justice must prescribe to every tribunal the law 
that no man shall be condemned unheard;" and Justice 
Story, in Imtzy, Linthicum (8 Peters, 178), said: ** Without 
question due notice should be given to the parties of the 
time and place of hearing the cause, and if the award was 
made without such notice, it ought, upon the plainest 
principles of justice, to be set aside." See also Bigden v^ 
Martin, 6 Harr. & J. 403; Passmore v. Fetit, 4 Dall. 271; 
Walker Y. Walker, 28 Geo. 104; McKinneyy, Page, 32 Maine, 
13; Maynard v. Frederick, 7 Gush. 247; Crowell v. Davis^ 
supra; Go7irad v. M, Ins. Co,, 4 Allen, 20; Frissel v. Fickes, 
27 Mo. .^57; Day v. Hammo7id, 57 N. T. 479. 
. It is true, as has been urged, that an award is the judg- 
ment of the tribunal selected by the parties to the submis- 
sion; but greater effect cannot be given to it than is givea 
by law to the judgment of an inferior Gourt. As an inferior 
tribunal the authority of the arbitrators was limited by the 
agreement of submission; and the agreement cannot be 
interpreted to authorize plaintiffs to institute an ex-parte 
hearing before the arbitrators. The right to notice of a 
time and place for a hearing upon the matter submitted was 
implied in the agreement to submit, unless it was expressly 
waived by the terms of the submission. (Peters v. Newkirk, 
6 Gow. 103; PaschalVs Case, supra,) 

To take away a man's property, or his rights in property, 
without a hearing, trial or judgment, or opportunity of 
making known his rights therein, is violative of that section 
of the bill of rights which declares that '' no person shall be 
deprived of life, liberty or property without due process of 
law." An award made ex parte and without the appointment 
of a time and place for hearing the allegations and evidence 
of the parties is therefore invalid and void; and in an action 
at law upon such an award the want of notice may be 
pleaded as a defense at law. ''It is," says Ghan^ellor 
Walworth, * * purely a legal question, upon the ground that 
it was not within the authority of the arbitrators to make any 
award without notice." {Elmdorfy. Harris, 23 Wend. 628.) 

Judgment and order affirmed. ' 

We concur: Boss, J., McKinstry, J. 
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No. 8433. 

BUTTE COUNTY, Eespondent, 

v. 
BOTDSTMN, Appellant. 

OoHDKKNATioN. In a proceeding by a county under Title YII, Part III, 0. 
0. P., to condemn lands for a private way, the power must be exer- 
cised in the manner provided by the Code. The value of the land, 
the damage, if any, and the benefit, if any, must be separately as* 
sessed, in order that the compensation may be adjudged and paid. 
Until such assessment, adjudication and payment, or tender of 
compensation, any judgment of condemnation woiUd be iUegal and 
void. 

Id. — ^Damagb — FiNoi. The defendant offered to prove that the opening of 
the road would divide his farm and make it necessary for him to fence 
his remaining lands. The Court sustained an objection by the plaint- 
iff. Held, error; he had the If'gal right to show that such a neoessi^ 
would arise out of the app)ropriation, and if it be proved as a fao^ 
the expense incident to it is a matter for the Court in estimating the 
damage to which he is entitled. 

Appeal from Superior Court, Butte County. 

John Gale and F» C. Lusk for respondent. 
Beqrdon & Freer for appellant. 

McKee, J., delivered the opinion of the Court: 

The case in hand arises out of a proceeding under Title 
VII, Part ni, C. C. P., to condemn part of a tract of land 
belonging to the defendant, for a private way. Assuming 
that the appropriation of private property for such a pur- 
pose is a taking for public use, for which the power of emi- 
nent domain may be exercised {Sherman v. Bxicky 32 Cal. 
256), and that the county in which sucli a road is to be 
opened represents the use, yet the power must be exercised 
in the manner provided by the Code of Civil Procedure, 
under which the proceeding has been commenced. By Sec- 
tion 1248 of that Code it is provided that the Court in 
which the proceeding has been brought must hear, with or 
without a jury, such legal testimony as may be offered hj 
any of the parties to the proceeding; and, upon such testi- 
mony, ascertain and assess, (1), the value of tne land sought 
to be condemned, and of any improvements upon it at tiie 
date of the issuance of the summons in the proceeding; (2), 
the damages which may accrue to the remaining land by rea- 
son of its severance from the part sought to be condemned, 
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and the opening of the road in the manner proposed by the 
plaintiff; and, (3), the benefit, if any, which the opening of 
the road may be to those portions of the defendant's land 
which may be severed from the part to be appropriated. 
These constitute the elements of the. compensation to which 
an owner of land is entitled, where his land, or any part of 
it, is proposed to be taken and appropriated for a public use. 
And when these tilings shall have been judicially ascertained 
and assessed, if the benefit shall be less than the damage, 
the former must be deducted from the latter, and the re- 
mainder shall be the damages assessed. On the other hand, 
if the benefit shall exceed, or be equal to, the damage, the 
owner shall be entitled only to the value of the land to be 
taken. But the value of the land, the damage, if any, and 
the benefit, if any, must be separately assessed, in order 
that the compensation may be adjudged and paid. Until 
such an assessment, adjudication and payment, or tender of 
compensation, the owner cannot be deprived of his land, 
and anv judgment of condemnation rendered against him 
would be illegal and void. (Sections 1251-52-53 0. 0. P.) 
In the proceedings under review, the law was not complied 
with. There is not in the record of the case any assessment 
of damage, nor any finding that no damage was sustained. 
There is a finding of facts, which, it is admitted, ^'sustains 
all the material allegations of the complaint," but the com- 
plaint itself contains no allegations of value, damage or 
benefit. Upon this finding the Court held, as a conclusion 
of law, that that portion of defendant's land sought to be 
condemned was necessary for the road, and that it should be 
condemned upon payment to the defendant of 1150 — each 
party pajing nis own costs. It is stipulated that this sum 
of 1150 was found as damages; but whether the sum was for 
the value of the land to be appropriated to the road, or for 
damage for any injury to the remaining land, or for the ex- 
cess of damage over benefit, nowhere appears in the findings 
or by an assessment. The defendant was entitled to have 
his compensation ascertained and assessed according to law; 
and for that purpose the mode designated by the law must 
be pursued, mthout an assessment, as far as practicable, 
for each source of damage separately, and without payment 
or tender of the compensation assessed, no judgment of con- 
demnation could be legally entered. (Sections 1248, Sub- 
division 5 and 1253, supra.) The judgment is therefore 
erroneous and must be reversed. But a question arises out 
of the record, which will a^ain come up at another trial, and 
we are asked to pass upon it. 
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It appears that at the hearing of the evidence the defend- 
ant offered to prove that the opening of the road would di- 
vide his farm in such a way as to make it necessary for him 
to fence his remaining land. To this the plaintiff objected; 
the objection was sustained by the Court upon the ground 
that the cost of fencing was not an element of damage, and 
that ruling is assigned as error. 

It is contended that the ruling was correct, because the 
cost of fencing is excluded by law, as an element of damage, 
in all condemnation proceedings, except where a railroad 
company seeks to conaemn land for the purpose of its rail- 
road. In such a proceeding the Court is required ** to as- 
certain and assess the cost of good and sufficient fences 
along the lines of the railroad, and of cattle-guards where 
fences may cross the line of the road" (Section 1248, Sub- 
division 4, supra) ; but it is not required to do so in any other 
case; and, therefore, it is insisted the defendant was not 
entitled to prove the necessity or the cost for fencing his 
land. 

But this provision as to railroad companies does not affect 
the right of the owner to the compensation to which he is 
entitled. The object of the provision was to secure the per- 
formance of a duty imposed by law upon railroad com- 
panies on land taken for the purpose of their roads. (Sec. 
485 C. C.) That duty the State enforces by a special 
assessment in the condemnation proceedings; and the duty 
must be performed either by the railroad company or the 
land-owner. The assessment may be paid to the land-owner 
by the company, or it may elect to give bond in double the 
amount of the assessment, for the building of such fences 
and cattle-guards as may be needed upon the land taken for 
the road within eighteen months after the railroad is built 
on the land. (Sec. 1251 C. C. P.) If the company fails to 
build, the land-owner may sue upon the bond. But if pay- 
ment of the assessment be made to the land-owner, and he 
fails to build and maintain such fences, etc., the law makes 
him liable to the company for any injuries which may be 
sustained by reason of nis animals running at large upon the 
railroad, and relieves and exonerates the company from any 
damage or loss arising out of the killing or maiming of his 
cattle, trespassing upon the road, unless it be proved that 
the loss or damage was caused wholly by the fault or negli- 
gence of the company. (Seo. 485 C. C.) The special assess- 
ment in a railroad case is therefore made in the line of a 
duty imposed by law, and not in the way of damages to the 
land-owner for an injury to his land. 
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But in the present proceeding there can be no assessment 
against the plaintiff for the enforcement of a legal duty; for 
the county of Butte is not bound to fence public or private 
roads. Any assessment made in the proceeding must there- 
fore be made to the defendant in the way of damages for an 
injury; and there is no law known to us which excludes a 
defendant in a case from the right of showing by legal testi- 
mony the extent of an injury which is the subject for 
ascertainment and assessment. 

All the provisions of the law under consideration must be 
read and construed so as to correspond with Section 14, 
Article I, of the Constitution, which provides that "private 
property shall not be taken, or damaged, for public use, 
without compensation having been made or paid into Court 
for the owner." That constitutional provision is broad 
enough to include all cases in which private property is at- 
tempted to be taken under the power of eminent domain. 
And the Legislature, in carrying out the provision, has 
established tne rule that where you take all a man's prop- 
erty for the public use, you must pay him its value; but 
where only a part of it is taken, you must pay the value of 
that part and the damages, less benefits, for the injury which 
the taking and appropriation of the part may cause to his 
remaining land. Injury to what remains is therefore a 
proper subject of compensation. The right of ownership is 
unlimited except by the right of the State as regulated by 
the Constitution and laws; and when the State exercises 
its right, the owner has the legal right to prove by legal 
testimony any of the acts or things which may constitute 
injury to what remains of his land by the act of appropria- 
tion. 

It is argued that the cost of fencing cannot be considered 
as an element of such injury, because the plaintiff has what 
is called a •* No Fence Law" (Stats. 1873-74. p. 310); and 
therefore neither plaintiff nor defendant is bound to fence. 
But under such a statute, as at the common law, while no man 
was bound to fence his lands against the cattle of another, 
there may be a necessity for f encing-in his own cattle^ or other- 
wise protecting his land (Bust v. Low, 6 Mass. 94); and if 
the act of taking from him part of his land for the public 
use forces upon him the necessity of protecting what 
remains, he should be entitled to show it. You cannot take 
a man's land for a public highway, to run in such a way as to 
expose his remaining land to unlawful or other encroach- 
ments, and arbitrarily say to him, There is no necessity 
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for protecting your land bj fences or otherwise. In the 
language of the Supreme Court of Illinois, " The injuries 
which the proprietor suffers by having his farm divided so as 
to make it inconvenient to pass to and from its different parts 
and to compel him to erect additional fences, and all injuries 
of a like character occasioned by the construction of a public 
work through it, are as proper subjects of inquiir in esti- 
mating the damages sustained thereby, as is the value of the 
land actually appropriated topublic use." {AUon B. B. Co. 
V. Garpaiier, 14111. 192.) "What the public take," says the 
Supreme Court of liew Hampshire, '' is not simply the land 
covered by the road, but the right to make and maintain the 
road, and the injury to the whole tract may much exceed 
the value of the land actually taken. The land may be in- 
conveniently divided, and additional fencing may be required. 
A just and fair compensation for tiie right taken would be 
the actual damage done to the whole land, and such is the 
compOTisation which in equity the land-owner ought to re- 
ceive." (Mt. Wash. E. Co. 35 N. H. 134.) So where a 
committee had been appointed under a statute of Massachu- 
setts to locate a road adjudged to be necessary, and to esti- 
mate the damages any person may sustain in his property by 
the laying-out of the road, it was held that in estimating the 
damages the committee were not confined to the value of the 
land covered by the road and the expense of fencing the 
ground, etc., but the owner was entitled to show any other 
actual damage, and the estimation ought to be according to 
the damage which he will in fact sustoin in his property by 
the opening of the road. (Comm. v. Goomha^ 2 Mass. AiSlS'y. 
Oooley's Con. Lim. 666; moidton v. ScoU, 1 Penn. S. C. 
563.) 

Taking part of a man's land for public use may not, in 
fact, force upon him the necessity to fence the remainder of 
his ground; but he has the legal right to show that such a 
necessity will arise out of the appropriation, and if the 
necessity shall be proved as a fact, the expense incident to it 
is a matter for the Court in estimating the damage to which 
the owner is entitled. The Court erred in excluding the evi- 
dence. 

Judgment and order reversed, and cause remanded for a 
new trial. 

We concur: lioss, J., Sharpstein, J., McKinstry, J., My- 
rick, J., Thornton, J. 
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[Filed August 16. 1883.] 

No. 8917. 

FLINT, Bespondent, v. CADENASSO et al., Appellants. 

CkMiTBAOl — ^AoBXEMBivT — Pabty — AoKioN. While defendants did not make 
the agreement in qnestion with plaintiff's assignor, yet their agree- 
ment was for his benefit, and, npon their failure to perform, he had a 
right of action against them. 

Appeal from Superior Court, Yolo Oounty. 

G. 8. Harding and B. Clark for respondent. 
J. C. Ball and J. Craig for appellants. 

MiBiGE, J., delivered the opinion of the Court: 

The facts of this case, as presented by the complaint, and 
as found by the Court, may be briefly stated thus: Joel 
Wood, being the owner of a tract of land, and being indebted 
to Flint (the plaintiff), executed his promissory note, and a 
mortgage upon the land to secure the payment thereof. Sub- 
sequently, Joel Wood conveyed the premises to Albert 
Wood, by deed expressing a money consideration, while tiie 
consideration, in fact, was an agreement that Albert Wood 
should pay for Joel Wood the amount of the note and mort- 
gage. Thereafter, Albert Wood conveyed to the defendants, 
by deed also expressing a money consideration, while, in 
fact, a part of the consideration was the agreement of the 
defendants to pay to said Flint for said Joel Wood the 
amount due and to become due and unpaid from said Joel 
Wood to said Flint, as secured by the mortgage above men- 
tioned. The note being unpaid, plaintiff brought suit thereon 
against Joel Wood, and recovered judgment, which judgment 
he (Joel Wood) paid. Joel Wood then assigned to plaintiff 
his right of acuon against defendants to recover the amount 
so paid by him, aud this suit is brought by plaintiff, assignee 
of Joel Wooci, to recover of the defendants the said amount. 

We have no doubt of the liability of the defendants on 
their agreement; it is true, they made no agreement to and 
with Joel Wood, but their agreement was for his benefit, and, 
upon their failure to perform, he had a right of action against 
them. We think the complaint properly states a cause of 
action. Whether or not the agreement was made, as alleged, 
was a question of fact, upon which the evidence was con- 
flicting, and the Court found in favor of plaintiff. 

Judgment and order affirmed. 

We concur: Thornton, J., Sharpstein, J. 
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[FUed August 22, 1883.] 

No. 8925. 

THE PEOPLE EX rel. HENET STODDARD , Appellant. 

V. 

A. B. WILLIAMS, Respondent. 

OxNBUS — Olassifioation of Gountibs. The oenBiis referred to in 8ection 
4007 of the Political Oode, by whioh the oonnties are classifled, ia 
the United States Oenans. 

Eyidenob — Gbbtifioatb of SuPBBiNTBNDBiTT OF U. St Obnbus. The cer- 
tificate of the Snperintendtot of the United States Oensns is admis- 
sible to show the census returns. 

Etidbnob— JnnzoiAXi Notiob. The trial Oonrt and the appellate Gonrt will 
take jadidal notice of census resolts. 

Offiob — GoNsoLiDATioN — PUBLICATION. To effcct a consoUdation of oonnty 
offices, the order passed by the Board of Snperrisors for snch pur- 
pose, must be published by order of the Board, 

J. T. Bicharck and Attomey-Oeneral for respondent. 
W. C. Stratton for appellant. 

Thornton, J., delivered the opinion of the Court: 

This is an action for alleged usurpation of the office of 
Recorder of Santa Barbara County by defendant Williams. 
The relator was elected Recorder of Santa Barbara Counly 
at the election in 1882, and defendant was elected at the 
same time County Clerk of said county. Defendant claims 
by virtue of his election as County Clerk to be ex-offioio Re- 
corder. 

By Section 4006 of the Political Code, the counties of 
this State, for purposes \)ther than for roads and highways, 
are classified as follows : 

1. Those containing twenty thousand inhabitants or over, 
constitute the first; class; 

2. Those containing eight thousand inhabitants, and under 
twenty thousand, are the second class; and, 

3. Those containing less than eight thousand inhabitants 
constitute the third class. 

By section 4607 of same Code, " Whetiever a new census 
is taken, the counties on the first day of July next there- 
after are, by operation of law, classified under such census." 
Each county must have a Board of Supervisors, consisting 
of seven members in counties of the first class, of five mem- 
bers in those of the second class, and of three in those of 
the third class. {Id. 4022.) 
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Under the provisions of Section 4025 Political Code, 
whenever, under the classification above stated, the number 
of Supervisors of any county is either increased or dimin- 
ished, the Board of Supervisors must redistrict the county 
into Supervisor districts to correspond with the number of 
Supervisors to which it is, under the new classification, en- 
titled. When the number is increased, at the first general 
election thereafter Supervisors must be elected for such new 
districts in which no Supervisors then acting reside. 

The foregoing sections of the Code heretofore referred to, 
as well as those hereinafter referred to, were in force when 
the events occurred out of which the controversy in this case 
arose. 

Prior to the first day of July, 1881, the county of Santa 
Barbara was, by operation of law, a county of the second 
class, and on the 11th day of August, 1882, the Board of 
Supervisors thereof passed an order redistricting the Super- 
visor districts, so as to form five such districts, upon the 
ground that it had become by an increase of population a 
county of the second class, and thus entitled to have five 
members in its Board of Supervisors. In making this order, 
the Board acted upon the census taken in 1880 by the 
authorities of the United States, under the provisions of the 
Act of Congress of March 3, 1879, entitled *' An Act to pro- 
vide for taking the tenth and subsequent censuses." The 
census (the 10th) was to be taken on or before the date of June 
1st, 1880. (Section 1st Section of Act, 20 Stats, at Large, 
473.) 

The enumeration to be made under the Act of Congress 
was to commence on the first Monday of June, 1880, and be 
made by enumerators appointed under the Act, and it was 
required of each enumerator to complete the enumeration of 
his district, and to prepare the returns required by the Act 
to be made, and to forward the same to the Supervisor of 
his district on or before the 1st day of July, 1880; and in 
any city having over ten thousand inhabitants under the 
census of 1870, the enumeration of population was to be 
taken within two weeks from the first Monday of June. (Section 
10 of Act.) The expenses of the enumerators were to be 
sent to the Supervisors of the Census, who were to scrutinize 
the returns to see whether they were taken in compliance 
with law, and to forward the completed returns to the 
Superintendent of the Census at Washington city. (Sections 
5, 2 and 3.) By the census it appeared from a certificate of 
the Superintendent of the Census, which was offered in 
evidence on the trial, the population of Santa Barbara 



62 People v. A. B. Williams. 

County was on the 1st day of June, 1880, nine thousand five 
hundred and thirteen (9,513), sufficient to raise it to a second 
class of county. 

It is argued that the census referred to in Section 4007 
Pol. C, above quoted, is not the census of the United States. 
But in this contention the counsel for appellant has gone 
astray. We think it clear the reference is to such census. 
The census of the United States is a census of each pacticu- 
lar State as well as of all the States. The enumeration taken 
under the Act will show the inhabitants of each political 
division of the State (Sec. 11). In ordinary parlance, when 
we speak of a census of the inhabitants of a State or any of 
its political divisions, we mean the United S^tates census, for 
that is the only census in this State which is regularly and 
periodically taken. The Board of Supervisors had the 
authority to act on this census, audit did not act by authority 
when it redistricted the county in August, 1882. 

It is contended that the Court erred in admitting in evi- 
dence the certificate of the Superintendent above mentioned. 
We do not think so. The records of this census were under 
the care and in the custody of that officer, and on com- 
mon-law principles, as the record could not be taken from 
his custody, a copy of such census, or any part of it, could 
be proved by a copy certified by him. But if this is not 
so, the Court below and this Court can take judicial notice 
of the results of such census (Sec. 1875 C. C. P.), and re- 
sort for information to appropriate documents of reference. 
(Same section.) That the census was complete when the 
Board of Supervisors acted on the 11th of August, 1882, 
and long before that period, we have no doubt. The most 
conclusive proof of it is found in the Act of Congress passed 
February 25, 1882, by which an apportionment of the Rep- 
resentatives in Congress, among the several States under the 
tenth census, was made. (Stats, of U. 8. for 1881-2, 5.) 
Congress would certainly not have legislated in so important 
a matter as the apportionment of Bepresentatives among the 
several States, upon an incomplete census. 

But it is urged that the relator could not have been legally 
elected Recorder in 1882, for there was no such officer, the 
office of Recorder having been in August, 1880, consolidated 
with that of County Clerk, which consolidation the Board of 
Supervisors had authority to make, and defendant had been 
at the election in 1882 elected County Clerk, by which he 
became ex-offlcio County Recorder. 

Conceding that the Board of Supervisors had power to 
consolidate the offices as contended for, in 1880, still, in 
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order to effect snch consolidation, the order passed l^y the 
Board for such purpose must have been published by order 
of the Board. (Sec. 4106-7 Pol. C.) The publication in 
a newspaper of the proceedings of the Board in which such 
order appeared, was not sufficient. The Board made no 
order for any publication, and therefore the publication above 
mentioned amounted to nothing, and the consolidation was 
not effected. Such was the ruling of this Court in The People 
y. Bailhache, 52 Cal. 310, and we see no reason to doubt its 
correctness. 

Judgment affirmed. 

We concur: Mjrrick, J., Boss, J., McEee, J.,McKinslry, J. 
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No. 8822. 

BURNS ET AL., Respondents, v. HODGDON, Appellant. 

Afpsaii — FnmiNa — Kes Judioata. A finding to the effect that the plaintiiTs 
action is not barred by a former judgment, is not reviewable when the 
ease oomes np upon the jndgment-roll. 

Appeal from Superior Court, Sacramento County. 

lireeman <k Bates for respondents. 
O'Brien^ HoU and Hodgaim for appellant. 

Ross, J., delivered the opinion of the Court: 

This case comes up upon the judgment-roll. The point 
made for the defendant is, that the plaintiffs are concluded 
by the judgment rendered in a certain action entitled Hodgdon 
V. Ghriffin et al. 

As conclusive against the defendant on this point, it is suffi- 
cient to refer to the sixth finding of the Court below, which 
reads: ''The right, title and olaim now set up by the plain t- 
ifb herein are not the same which were tried and determined 
in said suit brought by said Hodgdon, but the plaintiffs here 
have title in fee to said premises and a right to the posses- 
sion thereof, which were not tried nor determined, nor 
within. any of the issues involved in said suit brought by 
Wadsworth Hodgdon." 

Judgment affirmed. 

"We concur: McKinstry, J., McEee, J. 
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No. 8970. 

JUNKINS, Eespondent, v. BERGIN, Appellant. 

EviDBNOJB— 'Void Jitdgmbnt — Default — Sbbviob — Pbaoticb — OxiBbx. A 
judgment by default entered by the Clerk, without any notion by the 
Oourt, is Yoid where one of the defendants in a joint action was never 
served; and it is error to admit in evidence the judgment-roll in such 
case in support of an action to quiet title by one claiming under such 
judgment. 

Appeal from Superior Court, Trinity County. • 

(7. E. Williams and WhUe & George for respondent. 
W. J. Tinnin and H. 0, & W. H. Beatty for appellant. 

STATEMENT. 

In 1879 John Whitmore and D. A. Beed began an action 
against Ah Hoe, Mon Eong, Ah Juan, Ah Sam and Charley 
Hop Lee for goods sold and delivered to them at their 
request. The defendant Ah Sam was not served, the others 
failed to appear, and judgment by default was rendered by 
the Clerk against ^Hhe defendant Ah Hoe et cd.'' Execution 
issued and was levied on the property of the defendants in 
that action— water-rights and ditch— and the same was sold, 
to John Whitmore. Whitmore sold to the plaintiff Junkins, 
who brought this action to quiet title. At the trial the 
plaintiff offered in evidence the judgment-roll, and then 
separately the complaint, summons, default and attach- 
ment, in Whitmore and Beed v. Ah Hoe et al. , which was ad- 
mitted by the Court. Defendants claimed through one 
Davis, who claimed under the XT. S. Government by prior 
appropriation and use. The plaintiff urged that, notwith- 
standing Ah Sam was not served, the judgment was good as to 
those served, and the plaintiff might maintain an action to 
quiet title as against the defendant, who was a mere trespasser. 

♦ Thornton, J., delivered the opinion of the Court: 

This action was brought to quiet title, and judgment was 
rendered for plaintiff. Defendant's motion for a new trial 
was denied, and he appealed from the judgment and order 
denying the motion. 

T?ne judgment-roll in Whitmore and Beed v. Ah Hoe et al. 
was improperly admitted in evidence. The action was a 
joint one against all the defendants, Ah Hoe, Mon Kong, Ah 
Juan, Ah Sam and Charley Hop Lee. Ah Sam was never 
Berved with process, and the acW was never dismissed as 
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to him. The judgment was by default , and was entered by the 
Clerk, without any action of the Court. The judgment was 
void. The Clerk is only authorized to enter judgment by 
default, such as the one entered herein, when all the defend- 
ants have been served and have failed to answer. (Sec. 585 C. 
O. P.) The Clerk is a minister or servant of the law, to act 
in that state of the case in which the law orders him to act. 
Then only is his action valid. When the casus legis does not 
exist, his entry of judgment is void and of no avail. This 
very point was determined in Kelly v. Van Austin, 17 Cal. 
665-6, where, as here, the judgment was collaterally attacked. 
This ruling has been frequently approved. (See cases cited 
in notes to Kelly v. Van Austin, above referred to, in the 2d 
edition of 17th Cal., issued in 1872.) 

The Court therefore erred in admitting the judgment-roll 
and all the other documents in the case above mentioned. 

As the above is conclusive against the plaintiff's right to 
recover, it is unnecessary to pass on the other points made 
and argued. 

Judgment and order reversed, and cause remanded for a 
new trial. 

We concur: Myrick, J., Sharpstein, J. 
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HAEEIS, Administratrix, etc.. Appellant, 

V. 

HARRIS ET AL., Respondents. 

TsAJTSFBs — Mbntaxi iKCAPAcmT. Where the owner of personal property is, 
because of mental incapacity, nnable to make a transfer, the execu- 
tion and delivery of a bill of sale by him conveys no title to the yen- 
dee, or his subsequent vendees. 

Appeal from Superior Court, Las&en County. 

E. V Spencer and G. McCloskey for appellant. 
C. G» Kelley and G, L. White for respondents. 

MoKee, J., delivered the opinion of the Court: 
The appeal under consideration is from the judgment 
alone. From the findings it appears that on the 17th of 
May, 1880, James H. Harris was the owner and in posses- 
sion of the band of horses which is the subject of contro- 
versy, and that on that day he conveyed the band by a bill 
of sale, which he signed, executed and delivered, to the de- 



56 Harris, Adm'x, etc., v. Harris et al. 
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fendant E. A. Harris, who afterward, on November 1, 1880, 
sold and delivered the horses to his co-defendants, Moulton 
and Myers. But the Court also found as follows : 

** That for several days prior to the said 17th day of May, 
and up to his death, on the 18th day of May, 1880, the de- 
oeased was completely paralvzed in his body and limbs, so as 
to be utterly and entirely helpless, and incapable of doing any 
act or thing, and was so affected in his mind and reasoning f ac- 
ulties as to be incompetent to transact any business whatever. 

'^That while deceased was so helpless, and without un- 
derstanding of the nature and quality of his acts, and but a 
few hours before his death, the defendant E. A. Harris 
procured to be made the said bill of sale, purporting to con- 
vey all of the said band of horses to E. A. Harris for the 
consideration of one thousand dollars, and that the deceased 
was induced to sign, execute and deliver said bill of sale 
without understanding or comprehending the nature, scope 
or extent thereof, he, the deceased, being at the time with- 
out mind, without reason, and without will, either to act or 
not to act." 

And upon the findings judgment was entered in favor of 
the defendants Moulton and Myers, and against the defend- 
ant E. A. Harris. 

The findings are ambiguous. If the Court meant to find 
as a fact that the original vendor, James H. Harris, sold and 
delivered the property to his vendee, E. A. Harris, by a bill 
of sale, duly executed and delivered, then the title to the 
property passed to the vendee, and his subsequent vendees 
became the owners of the property. But if there was no 
such transfer by reason of the mental incapacity of James 
H. Harris to execute the bill of sale, then the transaction 
was absolutely void (Sec. 1550 C. C); the title of the owner 
did not pass either to the the defendant ^. A. Harris or his 
co-defendants, Moulton and Myers (Boggs v. Hardgrave^ 16 
Cal. 560; Bobinson v. Haas, 40 id. 474; MUchell v. Hackett, 
25 id. 538), and the plaintiff was entitled to recover. 

Construing, however, the findings as a whole (as they are 
entitled to be construed) to mean uiat the execution and de- 
livery of the bill of sale was mere form, which only pur- 
Eorted to transfer, but did not in fact transfer, the property, 
ecause of the mental incapacity of James H. Hams to exe- 
cute such a document, or to enter it to a contract of sale, 
the decision of the Court is erroneous. 

The judgment must therefore be reversed, and the cause 
remanded for a new trial. So ordered. 

We concur: Boss, J., McKinstry, J. 
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VALIDITY OF FOBEIGN DIVOBCE DETERMINED BY 

DOMICILE. 

The English Court of last resort, the House of Lords, has re- 
cently held that a dissolution by a foreign Court of a marriage 
celebrated in England was valid, the domicile of the parties being 
in the country of the forum. It was contended by so able a lawyer 
as Benjamin, backed by the authority of Lord Brougham, that 
a marriage celebrated in England could be dissolved only in 
accordance with English law. This has been the current belief 
upon the subject. The House of Lords, in Harvey's Case, 28 
Alb. L. J. 212, declares that England must fall into line with 
other nations, and leave the question of divorce to the jurisdic- 
tion o{ the forum where the parties are domiciled. 



LAWYEBS. 

''Our profession is one of the necessities of civilization. 

''There is no occasion for lawyers where the only test of 
human rights is the will of the strongest. ***** 

" A lawyer needs, first of all, moral honesty and moral courage. 
People in other occupations oft ' succeed,' as the world phrases 
it, without these. ***** 
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" But a lawyer must be honest first with himself, because with- 
out that he cannot be honest with others. Many a difficult 
cause has been determined by the moral weight of counsel. 

"The legal profession in the United States has always been 
weaker numerically than either of the so-called learned profes- 
sions, but in general has always been regarded as more potent, 
for it has lifted with the longest lever the material • interests and 
passions of men." (From a paper read before the American 
Bar Association, by John W. Shirley. Alb. L. J., Sept. 28, 
1883.) 



STANDABD INSTBUCTIONS ON THE SUBJECTS OP 
CONTBIBUTOBY AND COMPARATIVE NEGLIGENCE. 



We copy the following from the Chicago Legal Advertiser 
(Sept. 11th, 1883), adding some notes as to California decisions: 

**One of the Judges of the Superior Court of this county 
favors us with the following series of instructions lately given 
in his Court upon the questions of comparative and contributory 
negligence, and slight and gross negligence, citing authorities 
in support of the principle stated, which will be found useful to 
those engaged in suits involving these questions : 

*' 'Ordinary and Due Care. 

** J (Due care — see statement of the law in regard to this matter 
in /. & St. L. B. B. Go. v. Evans, 88 111. 64.) 

'* * It is an essential element to the right of action in all cases, 
that the plaintiff or party injured must himself exercise ordinary 
care, such as a reasonably prudent person will always adopt for 
the security of his person or property. 

[48 Cal. 422.] 

** * Before any recovery can be had in this case, it is incumbent 
on the plaintiff to show. that he was in the observance of due 
care for his personal safety, and the burden of proving this is 
upon the plaintiff. (103 lU. 621; 83 111. 367; 68 111. 272; 105 
111. 370: 88 111. 64.) 

[Contributory negligence on the part of the injured party is a 
matter of defense, to be to be proved affirmatively by the defend- 
ant, unless it can be inferred from circumstances proved by the 
plaintiff. (48 Cal. 426; 10 Pac. C. L. J. 699; 11 id. 410.) ] 
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** * In determining what is ordinary care, what is slight or 
ordinary negligence, and what is gross negligence, it is the duty 
of the jury to take into consideration the rights, the duties and 
obligations and situation of the respective parties under the pe- 
culiar circumstances in evidence, and all of the facts and circum- 
stances given in evidence in the case. 

[55 Cal. 693.] 

** * The cases all go to the length of holding where a party has 
been injured for the want of ordinary care, no action will lie 
unless the injury is willfully inflicted. (Chic, B. db Q, R. R. v. 
Lee, 68 111. 580; St, Louis, A. & T. B. B. Co. v. Manly, 58 lU. 
300; G,,B, S Q. B. B, Co. v. Johnson, 103 HI. 521; W. St. L. 
df P. By. Go. V. Shacklett, 105 111. 370.) 

*' * If the plaintiff did not use ordinary care to prevent the in- 
jury in question, and such want of ordinary care produced said 
injury, he cannot recover, even though the defendant was guilty 
of gross negligence, unless the injury was willfully inflicted. 
(106 m. 370; 9 Brad. 623; 68 HI. 300; consult 96 111. 33; 103 
HI. 521.) 

[48 Cal. 423; 56 Cal. 519; 59 Cal. 270.] 

** ' To recover for injuries alleged to have been caused by the 
negligence of defendant, it is necessary that the plaintiff shall 
allege in the declaration and prove on the trial that the plaintiff 
was exercising due care. The plea of not guilty puts this alle- 
gation in issue, and the burden of proving due care on the part 
of the plaintiff rests upon the plaintiff. (88 111. 64; 106 HI. 
370.) 

[The complaint need not allege that the injury was done with- 
out fault of the plaintiff. (48 Cal. 426.) ] 

*' ' CONTBIBUTORT AND CoMPABATIVB NEGLIGENCE. 

*' ' In this case it is necessary for the plaintiff to prove that he 
was not guilty of such negligence as did contribute materially 
to the injury complained of. 

" * The plaintiff cannot recover in this case if guilty of 
contributory negligence, if the jury simply find from the evi- 
dence that his negligence was slight in comparison with that of 
the defendant, or if the defendant's negligence was simply 
greater than that of the plaintiff, because the defendant's lia- 
bility does not depend upon a mere preponderance of negli- 
gence. 

' * ' The rule in this State in regard to contributory negligence 
is this: that where the negligence of the defendant is gross, the 
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plaintijff may recover, although his own negligence may have 
contributed in some degree to the injury, provided his negli- 
gence was slight and that of the defendant's was gross when 
compared with each other, and it was through such gross negli- 
gence of the defendant that the injury occurred. (88 111. 65; 
95-33.) 

** 'Where there is negligence on the part of the injured party, 
contributing directly to produce the injury, and also negligence 
on the part of the defendant which contributed to the injury of 
the plaintiff, there can be no recovery unless such negligence 
on the part of the plaintiff is slight and that of defendant is 
gross in comparison with each other in regard to that which 
caused the injury complained of. 

" * To authorize a recovery in a case of contributory negligence 
it must appear from the evidence that the negligence of the 
plaintiff is slight, and that of the defendant gross, in comparison 
with each other (90 111. 428; 72 111. 351); and it must also 
appear by the evidence that such gross negligence contributed 
to the injury. {Harms v. Sullivan , 1 Brad. 255.)' " 



[The formula is not that any degree of negligence on the part 
of the plaintiff which directly concurs in producing the injury 
will constitute a defense; but if the negligence of the plaintiff, 
which amounts to the absence of ordinary care, shall contribute, 
in any degree, proximately to the injury, the plaintiff shall 
not recover. (48 Cal. 422, 3.) 

When there has been mutual negligence, and the negligence 
of each party was the proximate cause of the injury, no action 
whatever can be maintained. In the use of the words " proxi- 
mate cause" is meant negligence at the time the injury 
happened. 

If there be negligence on the part of the plaintiff, yet if at 
the time when the injury happened it might have been avoided 
by ^e defendant in the exercise of reasonable care and pru- 
dence, an action will lie for the injury. (37 Cal. 422, 406; 59 
Cal. 270. ) ] 

" ' In every case where it appears from the evidence that there 
is contributory negligence on the part of the plaintiff (or de- 
ceased) it is for the jury to determine from all the evidence the 
relative degrees of negligence of the parties, and unless they 
believe from the evidence that the negligence of the plaintiff, 
or deceased, is slight and that of the defendant gross in compar- 
ison with each other, and that such gross negligence directly 
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contributed to the injury, there can be no recovery, and the bur- 
den of proof in establishing this and the relative degrees of neg- 
ligence is on the plaintiff. (88 111. 64; 90 111. 428; 72 111. 351.) 

** * While the rule is well settled in this State that a recovery 
may be had by a party who has been guilty of contributory neg- 
. ligence, where his negligence is slight and that of the defendant 
gross, yet the authorities all agree that it is an indispensable 
element of the right of action in every case that the plaintiff or 
party injured must have exercised ordinary care, such as a reason- 
ably prudent person will always adopt for the security of his 
person or propertv. (/. G. R. B. Go, v. HethHngton, 83 111. 510; 
C. & A, R, R, Go\, Becker, 76 111. 27; 81 111. 19; 2 Brad. 34: 
9 Brad. 623-4; 103 111. 521; 105 111. 370.) 

" * If both parties are equally in fault, then the plaintiff cannot 
recover. {O. d M, Ry, Go, v. Porter, 92 111. 439.) 

** *The following instruction by the same case is bad, to wit: 
" You cannot find defendant guilty unless you believe from the 
evidence that the injury complained of was caused by the negli- 
gence of the defendant and the plaintiff was without fault" 
(p. 439); the reasons for this are given in this case. 

" * Where the plaintiff is guilty of contributory negligence he 
cannot recover, unless it appears that his negligence was slight 
and that of the defendant gross in comparison with each other. 
(92111. 141; 72111.347.) 

'* '(As to higher degree of negligence, see 55 111. 389; 88 111. 
443.) 

'' ' The negligence of plaintiff, which will defeat his recovery, 
must be a proximate cause of the injury, and the act must be 
one he could reasonably anticipate would result in his injury. 

" * If the defendant by his own act throws the plaintiff off his 
guard, the lack of vigilance is not imputable to him as negli- 
gence. ' 

" *(For two instructions in sidewalk cases see Gity of Ghicago 
v. Steams, 105 lU. 557.) 

" * A person who from an impulse of fear produced by the 
wrongful act of another acts erroneously and in consequence 
thereof receives an injury which he would not otherwise have 
received, will not be precluded from recovering damages on the 
ground of contributory negligence. (10 Mo. App. 197.) 

" ' The negligence must be proved, and unless it appears from 
the proof that the plaintiff^s case under all of the evidence is 
proved as alleged, there can be no recovery. (C, B, <§ Q. R. 
B. Go. V. Harwood, 90 111. 429.) 

** 'Death in Case op Negligence — Damages. 
• '* ' The jury are instructed that if, under the evidence and in- 
structions of the Court, the jury find the defendant guilty, then 
in estimating the plaintiff's damages it will be proper for liie jury 
to consider the effect of the injury upon the health of the de- 
ceased; if they believe from, the evidence that her health waa 
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affected by the injury in question, and also her ability after said 
accident to attend to her affairs generally in pursuing her ordi- 
nary trade or calling; if the evidence shows that the same was 
affected by said accident, and also the bodily pain and suffering 
she underwent, the necessary expenses of nursing and medical 
care and attendance, and loss of time, so far as these are 
shown by the evidence, can be treated as the necessary result 
of the injury complained of. 

" * The jury cannot consider the death of plaintiff's decedent as 
an element of damage, but only all damage sustained by her up 
to the time of her death. (Holton v. Daly, 106 111. 135; Gity of 
Chicago v. Steams, 105 111. 557.) 

' ' ' If the plaintiff has made out his case as laid in his declara- 
tion, the jury must find for the plaintiff. (O. df M, B'y Go, v. 
Porter, 92 111. 441.) 

** ' In the case of /. G, R, R, Go, v. Baches, 56 HI. 388, this in- 
struction was given relating to the pecuniary circumstances of 
the widow and her children when she brought suit as adminis- 
tratrix of her deceased husband, to wit: 

'* * The pecuniary circumstances of the plaintiff and her infant 
daughter, at the time of and since the death of Jacob Baches^ 
cannot increase or diminish the amount of damages which the 
plaintiff is entitled to recover in this suit, in case the jury find 
the issue for her, arid if the jury so find, they are instructed, in 
the assessment of damages, to disregard all the testimony as to 
the pecuniary circumstances of said plaintiff and her infant 
daughter at the time of and since the death of said Jacob 
Baches. 

'' ' (As to the rights and duties of persons crossing a railroad 
track over a public highway, see the instruction in the case of 
/. G, R. R. Go, V. Baches, 55 lU. 386.)' " 

[As to the rights and duties of persons using a railroad track 
as a highway, see 59 Cal. 270.] 

[The jury can consider the death of plaintiff's decedent, and 
give such damages as under all the circumstances of the case 
maybe just. (Civil Code, 377; 9 Pac. L. J. 608; 10 id, 604; 11 
U. 504, 5; 57 Cal. 37; 56 Cal. 388.) ] 

GUILTY OR NOT GUILTY? 

A man named Jacob Hoffman, of Tamaqua, JPennsylvania, fall- 
ing under suspicion of having stolen a horse from a Mr. Job, 
on being accused of the crime, protested his innocence in most 
emphatic language, calling God to strike him dead if he was 
guilty. In less than ten minutes he dropped to the ground a 
corpse. 
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In the Circuit Court of the United States, 

NINTH CmCUIT, DISTRICT OP OALIFOBNIA. 



THE PACIFIC COAST STEAMSHIP COMPANY 
THE BOAKD OF RAILBOAD COMMISSIONERS. 

Inteb-State Commebcb— Poweb of the State to Bequlate. The State 
Board of Kailroad GommisBioners has no power to regulate or inter- 
fere with the transportation of persons or merchandise, by a steamship 
company, betweeh ports within the State, if they be in transit to or 
from other States, or when in navigating the ocean the vessel goes 
beyond a marine league from the shore. This power has been con- 
ferred upon Oongress and is exclnsive. 

Before Field, Circuit Justice, and Sawyer, Circuit Judge : 

The plaintiff is a corporation formed under the laws of 
California, for the transaction of the business of a steam- 
ship company on the Pacific coast, and in its bays and har- 
bors, and on the Pacific Ocean. It is the owner of a large 
number of steamships engaged in the coasting trade, making 
voyages along the Pacific Coast from San Francisco, in Cali- 
fornia, to Astoria and Portland, in Oregon ; to ports on Puget 
Sound, in Washington Territory, and to ports in British Co- 
lumbia, and from San Francisco to San Diego, in California, 
touching at intermediate ports on the coast. 

All the steamships in making their voyages navigate the 
Pacific Ocean more than a marine league from che shore. 
They carry goods sent from Europe, Asia and States east of 
the Rocky Mountains, upon through bills of lading ma San 
Francisco. Some of the goods are transferred to the vessels 
in the original unbroken packages, and some after the pack- 
ages have been opened. Passengers, with and without through 
tickets from other States and from Europe, are carried on the 
steamships north and south from San Francisco. Passengers 
and freight are also carried in these vessels from ports in Cali- 
fornia to other ports in the State. All the vessels are enrolled 
and licensed to carry on the coasting trade under the Acts of 
Congress. 

By the Constitution of California, adopted in 1879, all 
railroad, canal and other transportation companies, are de- 
clared to be common carriers and subject to legislative con- 
trol. Provision is also made for the election of three per- 
sons called Railroad Commissioners, who are invested with 
the power, and it is made their duty, to establish rates of 
charges for transportation of passengers and freight by such 
companies, and publish the same from time to time; to ex- 
amine their books, records and papers; to hear and deter- 
mine complaints against them; to punish for contempt of 
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• 
the orders and processes of the Commissioners, and enforce 
their decisions; and to provide a uniform system of accounts 
to be kept by the companies. 

The complaint in this case is that the defendants, the 
Commissioners, elected under these provisions of the Con- 
stitution, intend and threaten to establish rates of charges 
for passengers and freights on the steamships of the plaintiff 
engaged in the coasting trade as mentioned, and exercise 
with respect to them all the other powers there conferred; 
and the plaintiff prays that they may be restrained in that 
respect. This suit was commenced when the late Commis- 
sioners were in office, but as it is against the Board as an 
official body, and not the members personally, it has been 
resubmitted for decision within the past month. 

The defendants admit that it is their purpose to carry into 
execution the powers with which they are invested, and to 
establish rates of charges for passengers and freight upon 
the steamships, so far as relates to transportation between 
ports within the State, but disclaim all intention to regulate 
or interfere with the transportation of persons or freight from 
ports within the State to ports without it, or from ports 
without it to ports within it. 

The question is. Can they regulate or interfere with tran&r 
portation of persons or merchandise between ports within 
the State, if they be in transit to or from other States, or 
the transportation involves a voyage upon the ocean. The 
question in one of its aspects is new, but in neither aspect 
is it difficult to solve. The Constitution vests in Congress 
the power to regulate commerce with foreign nations and 
among the several States. The power to regulate is the 
power to govern; to prescribe the rules by which commerce 
shall be conducted, to declare when it shall be burdened 
with conditions, and when it shall be free and untrammeled* 

Commerce, as has often been said, is a term of large im- 
port. It includes the carriage of persons, and the trans- 
portation, purchase, sale and exchange of commodities be- 
tween citizens or subjects of other countries and our own 
people, and between the people of different States. It em- 
braces navi^atiod, and extends to all the instruments used in 
navigating inland waters and the ocean. 

It was at one time a subject of much discussion and some 
disagreement among Judges, whether the power conferred 
upon Congress to regulate commeree is exclusive in its char- 
acter, or concurrent with that of the States. By recent de- 
cisions this question has been put at rest. When the sub- 
ject upon which Congress can act under this power is na- 
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tional in its character, and admits and requires uniformity 
of reflation, aflfecting alike all the States, then the power 
is in its nature exclusive; but when the subject upon which 
the power is to act is local in its operation, then the power 
of the State is so far concurrent that its action is permissi- 
ble until Congress interferes and takes control of the sub- 
ject. Of the former class, is all that portion of commerce 
with foreign countries and among the States, which consists 
in the carriage of persons and the transportation, purchase, 
sale and exchange of commodities. From necessity, there 
can be but one rule in such cases for all the States; and the 
only power competent to prescribe a uniform rule is one 
which can act for the whole country. Its non-«Mction in such 
cases is, therefore, equivalent to a declaration that such 
commerce shall be free from State interference. "There 
would otherwise be," as said in County of Mobile v. Kimball^ 
**no security against conflicting regulations of diflferent 
states, each discriminatiBg in favor of its own products and 
citizens and against the products and citizens of other States. 
But it is a matter of puolic history that the object of vesting 
in Congress the power to regulate commerce with foreign 
nations and among the States, was to insure uniformity of 
regulation against conflicting and discriminating State legis- 
lation." (102 U. S. 697; see, also, Cooley v. Ihe Board of 
Wardens of the Port of Philadelphia^ 12 How. 299; Gilman v 
Philadelphia, 3 Wall. 713; Wdlton v. Staie of Missouri, 91 U, 
S. 275.) 

Of the second class, are all those subjects which can be 
best regulated by local authority, such as harbor pilotage, 
and the placing of buoys and beacons to guide ships to the 
proper channel in entering bays and harbors. Action by the 
States upon such subjects is not deemed any encroachment 
upon the power of the General Government; but when Con- 
gress acts with respect to them, the authority of the State is 
superseded. 

It follows from these views that with respect to all inter- 
State or foreign commerce, the Bailroad Commissioners have 
no authority to interfere. Congress has prescribed all the 
regulations which are permissible so far as that commerce 
is carried on in vessels. These regulations, it is true, are 
principally designed to insure safety in the navigation of the 
vessels and the protection and health of their officers and 
crews. Congress has not attempted to prescribe what 
charges may be made for the carriage of persons and 
merchandise in vessels — considering, perhaps, that they 
were more likely to be regulated upon just and equitable 
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principles by competition than by legislation. Whatever 
the reason, Congress has not seen fit to act upon that 
subiect. 

With respect to purely domestic commerce carried on by 
these vessels, the Commissioners possess all the authority 
which the State can confer. But when can the vessels in 
carrying persons and merchandise between different ports in 
the State be held to be engaged in commerce purely domestic ? 
for there is a commerce within the State which does not 
come within that designation. We answer that they are not so 
engaged when they take ap persons or merchandise to carry 
to a destination within the State from a place without it, or 
they take up persons or merchandise in the State to carry 
to a place without its limits. This is the purport of the de- 
cision of the Supreme Court in the case of the steamer ** Dan- 
iel Ball " (10 Wallace , 557) . That vessel was engaged in ship- 
Sing and transporting down Grand River, in Michigan, goods 
estined a^d marked for other States than Michigan, and in 
receiving and transporting up the river goods brought within 
the State from without its limits. But as her agency in the 
transportation was entirely within the limits of the State, 
and she did not run in connection with or in continuation of 
any line of vessels or railway leading to other States, it was 
contended that she was engaged entirely in domestic com- 
merce. But the Court answered that the conclusion did not 
follow, and said that ''So far as she was employed in trans- 
porting goods destined for other States, or goods brought 
from without the limits of Michigan and destined to places 
within that State, she was engaged in commerce between the 
States, and, however limited that commerce may have been, 
she was, so far as it went, subject to the legislation of Con- 
gress. She was employed as an instrument of that com- 
merce ; for whenever a commodity has begun to move as an 
article of trade from one State to another, commerce in that 
commodity between the States has commenced. The fact 
that several different and independent agencies are employed 
in transporting the commodity, some acting entirely in one 
State and some acting through two or more States, does 
in no respect affect the character of the transaction. To 
the extent in which each agency acts in that transportation, 
it is subject to the regulation of Congress." (10 Wallace, 
565.) 

Nor are the vessels engaged in purely domestic commerce 
when their voyages between ports of the same State require 
them to navigate the ocean. When they go beyond the 
marine league they pass out of the jurisdiction of the State, 
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and come under the exclusive control of Congress. To bring 
the transportation within the control of the State as part 
of its domestic commerce, the subject transported must 
be within the entire voyage under the exclusive jurisdic- 
tion of the State. {Lord v. Steamship Company, 102 U. S. 

If the steamships of the plaintiff carried any persons or 
merchandise between ports of the State, not going out, on 
their voyage between those ports, of the jurisdiction of the 
State, and the persons or merchandise carried not coming 
from any other State or a foreign country, or going to another 
State or country, the transportation commencing and end- 
ing in the State, then to that extent they would be engaged 
in commerce purely domestic, and to that extent the Bailroad 
Commissioners might have jurisdiction to regulate the fa^es 
and freights for transportation on the vessels. But it is con- 
ceded by the pleadings that in every voyage made by the 
vessels to ports from San Francisco, they pass out upon the 
ocean beyond a marine league from the shore. They are, 
therefore, engaged in no transportation which the Commis- 
sioners can regulate. 

We have had some doubt as to our jurisdiction in this 
case, but as the Commissioners have raised no objection on 
that ground, and seem anxious to have an adjudication as 
to the extent of their authority, we have not deemed it ex- 
pedient to refuse a consideration of the questions submitted, 
besides, without some adjudication upon them, the plaintiff 
would be placed in great embarrassment. If the Commis-> 
sioners have the authority claimed, the company would 
be liable to a fine of twenty thousand dollars for every 
instance of disregard of their regulations, and each of its 
officers would be liable to be punished by fine and imprison- 
ment. 

Let a decree be entered for the plaintiff as prayed in the bill* 



In the matter of PONG AH LUNG, on habeas oobpus, 

TsBATiEs AND Laws — CoNFLioTiNO Fboyisions. An Aot of GoDgresfl npon 
a subject within its legislative power is as binding upon the Courts 
as a treaty on the same subject. Both are binding except art the 
latter one conflicts or interferes with the former. Whether a treaty has 
been violated by our Goyemment in its legislative departrnjant so as 
to be the proper occasion of complaint by a foreign Oovernment, k 
not a judicial question. To the Courts, it is simply the case of con- 
flicting laws, the last modifying or superseding the earlier. 
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Chinesb Immigbation — Bbitish Subjects. A Ohinese laborer, born on the 
Island of Hongkong after its cession to Great Britain, is within the 
proYisions of the Act of Congress of May 6, 1882, restricting the 
immigration of Chinese laborers to the United States. The purpose 
of the Act was to carry ont certain treaty stipulations with China, 
and to exclude Chinese laborers coming from any part of the world* 

Before Field, Circuit Justice, and Sawyer, Circuit Judge: 
The petitioner sets forth that he is unlawfully restrained 
of his liberty, and detained on board of the steamship 
*' Oceanic" by its captain, in the harbor of San Francisco; 
that the alleged ground of his detention is that he comes 
within the Act of Congress of May 6, 1882, "to execute 
certain treaty stipulations relating to Chinese." (22 Stats. 58.) 
The petitioner is a Chinese by race, language and color, 
and has all the peculiarities of the subjects of China. He 
is also a laborer; but he was born on the Island of Hong- 
kong after it was ceded to Great Britain. He claims, there- 
fore, to be a British subject, and as such exempt from the 
Act of Congress. But for this fact of birth in the British 
dominions it is conceded that he would be within the provis- 
ions of the Act. Does this fact take him out of them? 
The answer to this question depends upon the meaning of 
the Act, and not upon the fact that the petitioner owes alle- 
giance to any other sovereign than that of China. Undoubt- 
edly the Courts will always construe legislation in harmony 
with treaty stipulations, where its sole purpose is to carry 
those stipulations into effect. It will not be presumed, in 
the absence of clear language to that purport, that Congress 
intended to disregard the requirements of a treaty with a 
foreign Government, or to abrogate any of its clauses. At 
the same time, an Act of Congress must be construed ac- 
cording to its manifest intent, and so far as the Courts are 
concerned, must be enforced. A treaty is in its nature a 
contract between two nations, and by writers on public law 
is generally so treated, and not as having of itself the force 
of a legislative act. The Constitution of the United States, 
however, places both treaties and laws, made in pursuance 
thereof, in the same category, and declares them to be the 
supreme law of the land. It has not given to either a para- 
mount authority over the other. So far as a treaty operates 
by its own force without legislation, it is to be regarded 
by the Courts as equivalent to a legislative act, but noth- 
ing further. If the subject to which it relates also 
falls within those upon which Congress can act, its legisla- 
tion may modify the provisions of the treaty or supersede 
them entirely. The immigration of foreigners to the United 
States, and the conditions upon which they shall be permit- 



In the matter op Pong Ah Luno. 69 

ted to remain, are matters which may be subjects of treaty 
stipulation, and also of Congressional action. No trealy 
can deprive Congress of its power in that respect. As said 
by Mr. Justice Curtis in the case of Taylor v. Morton: * * In- 
asmuch as treaties must continue to operate as part of our 
municipal law, and be obeyed by the people, applied by the 
judiciary and executed by the President, while they continue 
unrepealed; and inasmuch as the power of repealing these 
municipal laws must reside somewhere, and nobody other 
than Congress possesses it, then legislative power is appli- 
cable to such cases whenever they relate to subjects wnich 
the Constitution has plabed under that legislative power." 
(2 Curtis, Cir. Ct. Bep., 458.) 

An Act of Congress, then, upon a subject within its legis- 
lative power is as binding upon the Courts as a treaty on the 
same subject. Both are binding except as the latter one 
conflicts or interferes with the former. If the nation with 
whom we have made the treaty objects to the action of the 
Legislative Department, it may present its complaint to the 
Executive Department, and take such other measures as it 
may deem that justice to its own citizens or subjects re- 
quires. The Courts cannot heed such complaint nor refuse 
to give effect to the laws of Congress, however much they 
may seem to conflict with the stipulations of the treaty. 
Whether a treaty has been violated by our Government m 
its Legislative Department so as to be the proper occasion 
of complaint by tne foreign Government, is not a judicial 
question. To the Courts it is simply the case of conflicting 
laws, the last modifying or superseding the earlier. 

The question then is. What is the true construction of the 
Restriction Act ? Whom does it embrace ? Some assist- 
ance in arriving at a correct conclusion will be had by refer- 
ence to the treaties with China, and the circumstances lead- 
ing to the passage of the Act. 

In the 5th Article of the treaty of July, 1868, commonly 
known as the Burlingame Treaty, the contracting parties de- 
clare that ''they recognize the inherent and inalienable right 
of man to change his home and allegiance; and also the mu- 
tual advantage of the free migration and emigration of their 
citizens and subjects respectively from one country to the 
other, for the purposes of curiosity, of trade, or as per- 
manent residents." In its 6th Article they declare that 
* ' Citizens of the United States visiting or residing in China 
shall enjoy the same privileges, immunities or exemptions in 
respect to travel or residence as may there be enjoyed by the 
citizens or subjects of the most favored nation, and recip- 
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rocallj, Chinese subjects visiting or residing in the United 
States shall enjoy the same privileges, immunities and ex- 
emptions, in respect to travel or residence, as may be enjoyed 
by the citizens or subjects of the most favored nation.' 

Before these Articles were adopted, a great number of 
Chinese had emigrated to this State; and after their adoption, 
the immigration was largely increased. But notwithstand- 
ing the favorable provisions of the treaty, it was found im- 
possible for them to assimilate with our people. Their 
physical characteristics and habits kept them as distinct 
and separate as though still living in China. They engaged 
in all the industries and pursuits of the State; they came in 
competition with white laborers in every direction; and their 
frugal habits, the absence of families, their singular ability 
to live in narrow quarters without apparent. injury to health, 
their contentment with the simplest fare, gave them in this 
competition great advantages over our laborers and 
mechanics. They could live with apparent comfort on what 
would prove almost starvation to white men. Our people 
are not content, and never should be, with the means of bare 
subsistence; they must have something beyond this for 
the comforts of a home, the support of a family and the 
education of children. Competition with Chinese labor 
under the conditions mentioned was necessarily irritating 
and exasperating, and often led to serious collisions between 
persons of the two races. It was seen that without some 
restriction upon the immigration of Chinese, white laborers 
and mechanics would be driven from the State. They looked, 
therefore, with great apprehensions toward the crowded 
millions of China and of the adjacent islands in the Pacific, 
and felt that there was more than a, possibility of such 
multitudes coming as to make a residence here unendurable. 
It was perceived by thoughtful men, looking to the possibili- 
ties of the future, that the immigration of the Chinese must 
be stopped if we would preserve this land for our people and 
their posterity, and protect the laborer from a competition 
degrading in its character, and ruinous to his hopes of 
material and social advancement. There went up, there- 
fore, most urgent appeals from the Pacific Coast to the 
Government of the United States, to take such measures as 
would stop the further coming of Chinese laborers. The 
effect of these appeals was the sending of Commissioners to 
China to negotiate for a modification of the treaty of 1868. 
The supplementary treaty of 1880 was the result. This 
treaty authorized legislation restricting the immigration of 
Chinese laborers to the United States whenever our Govern- 
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ment should be of opinion that the coming of such laborers 
would aflfect or threaten to aflfect the interests of the country 
or endanger its good order, but expressly stipulating that ite 
provisions should not apply to other classes coming to the 
United States. 

The Act of May 6, 1882, followed this new treaty, and in 
speaking of it in the case of the Chinese merchant, which 
was before us last year, we said — ^ref erring to merchants as 
as a class — that it was framed in supposed conformity with the 
provisions of the treaty, and that in the inhibitions which it 
imposes upon the immigration of Chinese, there was no pur- 
pose expressed in terms to go beyond the limitations of the 
treaty. Undoubtedly, so far as the subjects of China are 
concerned, no purpose is shown by the Act to go beyond 
those limitations, and that is all that was intended by 
language which has been supposed to have a broader meaning. 

It was felt necessary to obtain a modification of the treaty 
with China before legislating with reference to the immigra- 
tion of Chinese. The Government of China, without such 
modification, would have had just ground of complaint. It 
was never supposed that any of the European Governments 
having within their possessions in the East Chinese subjects 
would make any complaint to their exclusion from our 
country. It was well known that the English colonies in 
Australia had either entirely excluded or ]iad placed under 
very narrow restrictions the immigration of Chinese into 
them, without any objection from the mother country. 
The complaints there from the conflict of white with Chi- 
nese labor had been as great and as stronglv expressed as 
any which ever arose in this State. Legislation by Con- 

fress excluding or restricting the immigration would never 
ave been so long delayed except from a desire not to ofiend 
the Chinese Government. It was not deemed necessary to 
negotiate with other Governments with respect to Chinese 
within their borders. So when the Act of Congress was 
passed, it had a double purpose. It was to carry out, as its 
title indicates, certain treaty stipulations with China, and also 
to exclude Chinese laborers coming from any part of the 
world. Its framers knew, as we all knew, that the Island of 
Hongkong would pour Chinese laborers into our country 
every year in unnumbered thousands, unless they also were 
covered by the Bestriction Act. So the Act declares in its 
first section that from and after the expiration of ninety days 
from its passage, and until the expiration of ten years, tne 
coming of Chinese laborers to the United States, without any 
limitation of the country from which they might come, is 
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suspended, and during such suspension , it shall not be law- 
ful for any Chinese laborer to come, or having come, after 
the expiration of the ninety days to remain within the United 
States. 

The second section makes it a misdemeanor, punishable 
by fine or imprisonment, or both, for the master of a vessel 
to knowingly bring into the United States on his vessel, and 
land, or permit to be landed, any Chineaelahorer from any for- 
eign port or place. The language in these sections is suffi- 
ciently broad and comprehensive to embrace all Chinese la- 
borers, without regard to the country of which they may be 
subjects. And the twelfth section declares that any Chinese 
person found unlawfully within the United States shall be 
removed therefrom by direction of the President to the coun- 
try from whence he came — ^not necessarily to China. 

Our attention has been called to a recent decision of Judges 
Lowell and Nelson of the Circuit Court of the United States 
for the District of Massachusetts, in which a different con- 
clusion was reached by them. Those Judges considered that 
the Act of Congress was simply intended to give effect to the 
stipulations of the supplementary treaty. Undoubtedly, as 
already said, that was one of its objects; but it is very evi- 
dent, both from the circumstances under which it was passed 
and from its language, that it had a still further object. The 
construction which we give renders all its provisions consist- 
ent with each other. The whole purpose of the law to ex- 
clude Chinese laborers from the State would be defeated by 
any other construction. 

The release of the petitioner must be denied, and he must 
be returned to the ship from which he was taken. And it is 
so ordered. 
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Appeal from Superior Court, San Francisco County. 

D. P. Belknap for appellant. 
C. e7. Swift for the executor. 
W. C. Burnett for respondent. 

Boss, J., delivered the opinion of the Court: 

Henry E. Bobinson, by his will executed in the State of 
New York, bequeathed ** to the Mayor, Common Council and 
Commonalty of the city of San Francisco, Cal., the sum of 
forty thousand dollars (J40,000), in trust, to be by them and 
their successors invested to the best advantages, the interest 
accruing thereon to be paid out from time to time to the 
destitute women and children of the city of San Francisco, 
Cal., in such a manner as such Mayor and Common Council 
may deem most proper and beneficial." 

Mr. Bobinson having died, and administration upon his 
estate having been had, the Court below, in the decree of 
distribution, directed the executor to pay out of the estate 
**to the Mayor and Board of Supervisors of the city and 
county of San Francisco the sum of forty thousand dollars 
in trust, to be by them and their successors in office invested 
to the best advantage, the interest accruing thereon to be 
paid out from time to time to the destitute women and chil- 
dren of the city of San Francisco, Cal., in such a manner as 
such Mayor and Board of Supervisors may deem most proper 
and beneficial." The appeal is from this portion of tne de- 
cree. 

We do not understand appellants to claim that the Court 
below erred in substituting the legal appellation of the mu- 
nicipality in question for that employed by the testator, bu^ 
their claim is that the bequest itself is void because pro- 
hibited by statute. 

In the estate of Hinckley, 58 Cal. 467, we held that trusts 
for perpetual charitable uses are not in conflict with the 
Constitution of the State, nor are they in conflict with those 
provisions of the Civil Code which prohibit perpetuities; 
and, further, that the perpetuities prohibited by the common 
law do not include trusts for charitable uses. It is here 
contended, however, that by Section 1275 of the Civil Code, 
all corporations other than those formed for scientific, liter- 
ary or solely educational purposes (within which exception 
the municipality in question does not come), are prohibited 
from taking under a will, unless expressly authorized by 
statute to take, and that the statute nowhere authorizes this 
corporation to take a bequest in trust for charitable uses. 
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The first of these propositions is obviously true, for the 
statute in terms so declares. It reads: ** Section 1275. A 
testamentary disposition may be made to any person capable 
by law of taking the property so disposed of, except corpo- 
rations other than those formed for scientific, literary or 
solely educational purposes, cannot take under a will, unless 
expressly authorized by statute." But Section 1313 of the 
same Code is as follows : * * No estate, real or personal, shall 
be bequeathed or devised to any charitable or benevolent 
society, or corporation, or to any person or persons, in trust 
for charitable uses, except the same be done by will duly 
executed at least thirty days before the decease of the testa- 
tor; and if so made at least thirty days prior to such death, 
such devise or legacy, and each of them, shall be valid; pro- 
vided, that no such devises or bequests shall collectively ex- 
ceed one-third of the estate of the testator leaving legal 
heirs, and in such case a pro-rata deduction from such de- 
vises' or bequests shall be made, so as to reduce the aggre- 
gate thereof to one-third of such estate; and all dispositions 
of property contrary hereto shall be void and go to the resid- 
uary legatee or devisee, next of kin, or heirs, according to 
law." 

This section recognizes the right on the part of the testa- 
tor to give to charitable uses, with such limitations as the 
Legislature deemed sufficient to prevent extravagant dona- 
tions — ** to the disherison of natural heirs" — for by it it is ex- 
pressly declared that a bequest or devise made to any char- 
itable or benevolent society, or corporaiion, or to any person 
or persons, in trust for charitable uses, if made at least 
thirty days prior to the death of the testator, shall be valid; 
subject to the proviso therein contained. 

In the present case, the bequest was made more than thirfy 
days prior to the death of the 'testator, and it does not fall 
within the proviso to the section. There is, therefore, ex- 
press statutory authority for it, unless there is something in 
the nature of the corporation upon which the trust is con- 
ferred that prevents it from taking. The bequest, as must 
be admitted, is a most laudable one. It is a charity, for it 
is not limited to any particular persons. The objects to be 
benefited were strangers to the testator. They are 
the destitute women and children of the city of San 
Francisco. The care, protection and support of these 
are objects within the general scope and purpose of the 
municipal corporation, although not its immediate purpose. 
The purpose for which the trust was conferred being, there- 
fore, germane to the objects of the corporation, there is no 
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reason why it may not take, under the statute, aiad abundant 
authority sustaining the proposition that it may. **Not 
only may municipal corporations," says Dillon on Munici- 
pal Corporations (Vol. 2, Sec. 667), **take and and hold 
property in their own right by direct gift, conveyance or de- 
vise, but the cases firmly established the principle, also, that 
such corporations, at least in this country, are capable, un- 
less specially restrained, of taking property , real and personal, 
in trust for purposes germane to the objects of the corpora- 
tion, or which will promote, aid or assist in carrying ont or 
perfecting those objects. So such corpori.tions may become 
cestuya que trust within the scope of the purposes for which 
they are created. And where the trust reposed in the cor- 
poration is for the benefit of the corporation, or for a charity 
within the scope of its duties, it may be compelled, in 
equity, to administer and execute it. But the Legislature 
may divest a municipal corporation of the power to adminis- 
ter the charitable trusts conferred upon it, and appoint or 
provide for the appointment of new trustees independent of 
the corporation, and vest in them the management of such 
trusts." 

Judgment affirmed. 

We concur: Myrick, J., Sharpstein, J.^ Thornton, J., 
McKee, J. 

In Bank. 



[Filed August 30, 1883.] 
No. 7564. 
SPRING VALLEY WATEE WORKS, Appellant, 

V. 

SAN MATEO WATER WORKS et al.. Respondents. 

Eminimt Domain — Gondbmnation of Pbopebtt aiiBBadt Appbopbiatbd to 
Public Use — Public Oonyenibnob. The plaintiff, a water oom- 
pany, sought to condemn, for a public nse, twenty-eight acres of land, 
the property of defendant, a water company. The defendant claimed 
to haye already appropriated the lands to a pnblio nse. The plaintiff 
alleged that the public use to which it proposed to appropriate the 
property was greater than that represented by the defendant. The 
trial Court found ''That the use of the land is not a necessity to the 
plaintiff, but would be a great convenience, and enhance the value of 
its property, and secure a fuller water supply to the inhabitants of 
San Francisco," and gave judgment for the defendant. Plaintiff con- 
tended that the decision was as^ainst the law and the evidence. 

Held: (1.) That the evidence justified the findings. (2.) That a public con- 
venience is not such a necessity as authorizes the exercise of the right 
of eminent domain. 
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Appeal from Superior Court, San Mateo County. 

Fox & Kellogg for appellant. 

Grarber, Ihornton & Bishop, Estee & BoaU, and W. H. L. 
Barnes for respondents. 

McKee, J., delivered the opinion of the Court: 

This case arises out of a proceeding commenced under 
Part III, Title VII, C. C. P., relative to the subject of emi- 
nent domain. As shaped by the pleadings, the proceeding 
indirectly involves a controversy between two water corpo- 
rations, each incorporated under the laws of the State, and 
claiming to be in charge of a public use, for which it asserts 
the right to appropriate private property. In the exercise 
of that right the plaintiff seeks, Iby the proceediug in hand, 
to condemn twenty-eight acres of land in San Mateo County, 
which, it alleges, form part of the canadas, valleys and canons 
which, uniting near a place in the said county known as 
Crystal Springs, constitute, with their creeks, streams, riv- 
ulets, lagoons, springs and catchments, the only adequate 
source from which the plaintiff can derive its necessary sup- 
ply of water for its corporate purpose, within any distance 
from which water can be conducted to San Francisco, and 
without an expenditure of many millions of dollars more 
than would be required to appropriate and utilize the land 
in controversy, or without an expenditure greatly dispropor- 
tionate to the benefit to be derived therefrom. 

Admittedly, the title to the land sought to be condemned 
is in the defendant, which claims to have already appro- 
priated the land to the use of the public, for its corporate 
purpose of appropriating and storing water for distribution 
and sale to the inhabitants of San Mateo County. This the 
plaintiff denies; but also affirms that if such appropriation 
h«s been made by the defendant, the public use to which he 
proposes to appropriate the land, i, e., for the corporate pur- 
pose of appropriating and storing water for distribution and 
sale to the inhabitants of the city and county of San Fran- 
cisco, is a greater public use than that represented by the 
defendant. 

Whether the public use represented by the plaintiff is 
greater than that represented by the defendant, is a sub- 
ordinate question to the main question involved in the 
{)roceeding itself as to the necessity for appropriating the 
and for the public use; and as that is a judicial question, 
and lies at the foundation of the right asserted by the plaint- 
iff, it became the imperative and controlling issue in the 
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case. (In re N. Y. C. & E. B. R. Co. v. M. O. L. Co., 63 
N. T. 326; Kohl v. United States, 91 U. S. 367.) Upon that 
issue the Court found as follows : 

'^ lenth. That the use of the said land is not a necessity 
to the Spring Valley Water Works, but would be a great 
convenience and enhance the value of its property, and se- 
cure a fuller water supply to the inhabitants of San Fran- 
cisco. 

*' Eleventh. That the present water supply of the said 
Spring Valley Water Works is fully equal to the wants of 
the people of San Francisco, and will so remain for many 
years — at least four years — and that a larger catchment could 
be secured by said Spring Valley Water Works with small 
expense. 

** Iwelfth. That said Spring Valley Water Works has 
other sources of sup|)ly, which water can be utilized by it 
as a good money-making investment long before the inhabit- 
ants of San Francisco will need the same." 

From these facts the Court found as a conclusion of law 
that the plaintiff was not entitled to judgment of condem- 
nation, ^ut it is contended that the decision is against the 
law and the evidence; and that is the principal question in- 
volved in the case, for the specifications of error are that 
the decision is not sustained by the findings, and that the 
findings are not sustained by the evidence. 

In this Court, it is incumbent upon the appellant on such a 
contention to show that in the evidence upon which the find- 
ings are based, there was no substantial confiict, and that 
the facts and the inferences deducible from them as found 
by the Court were contrary to the evidence. We think the 
evidence upon which the plaintiff rested its case justified the 
findings. 

The evidence consisted of the testimony of the Chief En- 
gineer and Superintendent of the plaintiff; and it related to 
the sources of supply of water possessed by the plaintiff 
during the time over which the testimony of the witnesses 
extended, the increase of the population of San Francisco, 
the requirements of the city for water, and the constant in- 
crease from year to year of those requirements. As to those 
points, the evidence seems to have been uncontradicted; and 
it tended to prove that the plaintiff had obtained its supply 
of water for the use of San Francisco for fourteen years from 
certain creeks known as Pilarcitos, San Andreas, Lobos, 
Islais and San Mateo. The Pilarcitos was the first source of 
supply, and the second was the Islais. Finding that running 
streams of water without storage reservoirs would be insuffi- 
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oient and unreliable as a source of supply, the plaintiff, in 
1863, built what is known as the Upper rilarcitos Dam, and 
in 1866-67 what is known as the Lower Pilarcitos Dam; and 
in 1867 it commenced to build on the San Andreas a reser- 
voir which was completed in 1869; and afterward — in 1874 — 
an addition was made to it. 

From these sources the plaintiff had, for fourteen years, 
furnished water to the city of San Francisco and its inhab- 
itants. But in 1874 the engineer of the plaintiff began to 
disGovei: that the catchment and storage capacity of the 
sources of supply, of which the plaintiff was then in pos- 
session, must be increased. It could not safely rely on the 
Pilarcitos and San Andreas combined, with all their water- 
rights and waste-water caught, to produce more than nine 
million gallons daily. Meanwhile the population of San 
Francisco was constantly increasing, and the requirements 
for water kept pace with the increase of population. The 
daily consumption of water and the increase of popi^lation 
were shown by the following table : 



Year. Population. 

1864 115,000 

1867 150,000 

1870 180,000 

1874 240,000 

1875 250,000 

1876 290,000 

1879 (time of trial) 310,000 



Daily Con- 
sumption of Water. 
2,500,000 gallons 
4,500,000 gallons 
5,500,000 gallons 
8,700,000 gallons 
10,500,000' gallons 
12,500,000 gallons 
12,000,000 gallons 



The sources of supply were also subject to be affected by 
the variability of the rain-fall in California. That variability 
from 1850 to 1876-77 was shown to have been as follows : 



Season. No. of inches. 

1850-51 \.. 7.40 

1861-62 49.27 

1862-63 13.62 

1863-64. . ; .10.08 



Season . No . of inches. 

1870-71 .........14.10 

1871-72 34.71 

1874-75 18.40 

1876-77.. 9.87 



In those circumstances the capacity of the plaintiff to 
supply San Francisco and its inhabitants with water began 
to be publicly questioned. The newspaper press took up the 
question, and its discussion agitated the public mind and 
caused dissatisfaction with the plaintiff, so that, as the En- 
gineer expressed it, ''the people that had been ordinarily 
using a reasonable amount of water in their households, and 
even with a fair allowance for waste, all of a sudden com- 
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menced to waste water so f eartnlly that at that rate we would 
not be able to keep up the supply much longer. In fact, 
the daily demand from 1874 until 1875 increased to 2,000,000 
gallons, daily, while in former years) in ten years, the in- 
crease had been only 6,000,000 gallons during the ten years, 
or an average of 600,000 gallons yearly." The plaintiff, 
therefore, found itself confronted with the question 
"Whether it would adopt stringent measures to repress the 
waste or incur additional expenditure in order to provide 
an additional supply for the people to waste. " Conference 
and consultation upon that question resulted in the deter- 
mination upon the part of the Engineer, the President and 
the Board of Directors "to strike a medium road by partly 
checking the waste and increasing the sources of supply. * 
Waste was to be stopped by meters, and the supply increased 
by the acquisition of the Crystal Springs property and the 
construction of reservoirs thereen. The meter experiment 
caused public*- irritation, and proving unsatisfactory it was 
soon abandoned. But the Crystal Springs scheme was pro- 
jected and surveyed. That scheme involved the appropria- 
tion of a valley, containing about 160 acres of land, lying 
back of the towns of Milbrae, San lUateo and Belmont; 
bounded on the west by the Coast Bange Mountains, and on 
the north and south by hills and mountains. According to 
the evidence, the valley was originally a natural lake, full of 
water, which forced an outlet through the hills of San Mateo 
at the place where the San Mateo Creek makes its way through 
the hills to the San Francisco Bay. By constructing a dam 
at the junction of the three arms df the creek, where the 
passage-way was made, the entire valley could be turned 
into an artificial lake. But instead of one lake the plaintiff 
designed to make three artificial lakes in the valley for the stor- 
age of water — one where the San Andreas reservoir is now con- 
structed, another at th« location of the present Crystal Springs 
reservoir, and the third at the junction of the three arms of 
the San Mateo Creek where it forces its way through the 
hills. By this project the plaintiff considered iti could in- 
crease its supply of water about 18,000,000 gallons dai]^, and 
be enabled to introduce the water into San Francisco, so as 
to reach the various levels of the city with proper pressure 
and upon the gravitation plan. In the scheme Pilarcitos 
was designed for the highest levels, San Andreas for the 
levels below, and Crystal Springs for the lowest levels — the 
final dam to be constructed on the latter levels to be at the 
three arms of the San Mateo Creek; and that was intended 
to meet the demand of the lowest levels of San Francisco. 
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In carrying out the project, the plaintiff, during the sum- 
mer and fall of 1874, and afterward, purchased and acquired 
the title to 153 acres of the land bordering on the natural 
lake or lagoon^ which is now embraced in the present Crystal 
Springs reservoir, and also land in the valley below and to 
the north of it. Of the 28 acres of the land sought to be 
condemned for this schemje, 7 acres are covered by tne waters 
of the lagoon, and the whole is part of a larger tract of land, 
which belonged to one who, in 1874, acted as the agent of 
the plaintijQT in making for it purchases of the lands border- 
ing on the lagoon; but the owner was not informed that the 
plaintijQT wanted to buy his land; nor were any steps taken to 
acquire the same until after it had been transferred to the San 
Mateo Water Company. Inferentially, therefore, the plaint- 
iff did not consider it necessary to acquire the land in connec- 
tion with the Crystal Springs scheme until after it had been 
transferred to another water company. Before that transfer 
the plaintiff had experienced no great difficulty in meeting 
all demands, however extravagant, for water; and at the com- 
mencement of the present proceedings it had secured other 
streams, water-sheds, water-rights and land, with which to 
meet any reasonable demands which might be made upon it 
in the future. Those were, in addition to Pilarcitos and San 
Andreas, the water, water-rights and properties which it had 
purchased and acquired in Lake Merced, San Francisco, Cal- 
averas, SanGregoria, Pescadero, Clear Lake and LakeTahoe. 
Of its various sources of supply the plaintiff had utilized 
only Pilarcitos, San Andreas and Lobos. Pilarcitos fur- 
nished 3,000,000 gallons daily, San Andreas 5,500,000 gal- 
lons, and Lobos 2,000,000; and there were over 2,000,000 
gallons pumped out of artesian wells. San Francisco could 
have got along comfortably with 9,500,000 gallons of water 
daily; and if regulated by meters, 5,000,000 gallons would 
have been sufficient to supply the demand. One-third of the 
water furnished was wasted; yet the supply could have been 
readily increased, because Merced, at that time, had been 
purchase(^; and, according to the evidence of the Engineer of 
the plaintiff, •• it would probably furnish, on an average, from 
5,000,t)00 to 6,000,000 gallons a day, although, by some En- 
gineers, it was placed at seven or eight millions; and there 
was testimony given by some persons, who were not experts, 
that it would furnish ten million gallons daily. Then there was 
also Calaveras, consisting, of about 4,200 acres of land in 
Alameda and Santa Clara counties, with the water and water- 
rights connected therewith, for which, it was in evidence, the 
plaintiff had paid $1,000,000, the water from which, by means 
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of an aqnednct, could be emptied into the San Andreas res- 
ervoir sufficient to furnish a supply, '* deducting for evap- 
oration and everything," of from 60,000,000 to 75,000,000 
gallons daily. Next to the Crystal Springs project Calaveras 
was the best, but the most distant and expensive. Crystal 
Springs was more convenient and cheaper ; at the same time 
Calaveras alone would furnish a supply of water four times 
greater than Crystal Springs. 

Upon the case as it was presented by the plaintiff, we 
cannot say that the findings of fact were not sustained by the 
evidence. But, assuming that they were justified by the evi- 
dence, it is contended that the finding that the land in, con- 
troversy would be a great convenience and would enhance 
the value of the property of the corporation and secure a 
fuller water supply to the inhabitants of San Francisco, sat- 
isfies the degree of necessity required by the Code (Sec. 
1241 C. C. P.). and is, in itself, a finding that the property 
is necessary to the use represented. 

Such things alone, however, do not constitute the elements 
of legal necessity. Private property contiguously situated 
to the works of a corporation may be very convenient for its 
corporate purpose,' and the acquisition of the same might add 
to the wealth of the corporation by enhancing the value of 
the property which it has in hand, and yet not be reasonably 
necessary to the corporation in the discharge of its duty to 
the public. **For public uses the Government has the 
right to exercise its power of eminent domain and take 
private property, giving just compensation; but for public 
convenience it has not. A public convenience is not such a 
necessity as authorizes the exercise of the right of eminent 
domain. The taking of private property for public uses is in 
derogation of private right, and in hostility to the ordinary 
control of the citizen over his estate, and statutes authorizing 
its condemnation are not to be extended by inference or im- 
plication." {Praiher v. Jeferaonville B. B. Co.y 5Si Ind. 36.) 
So in Illinois, where a railroad company undertook to con- 
demn a portion of the ground used and occupicifi by the 
State under a law which authorized it "to enter upon, take 
possession of and use, all and singular any lands, streams 
and materials of every kind * * * necessaiy for the 
construction, completion, etc., of its road," the Supreme 
Court of Illinois used this language : * * The word * neces- 
sary' has great flexibility of meaning. It is used to express 
mere convenience, or that which is indispensable to the 
accomplishment of a purpose. If we were compelled to say 
that the General Assembly intended to embrace this prop- 
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erty in the grant, we should hold that, as a condition to its 
appropriation to the nses of the company, it would have to 
appear that this property was indispensably necessary, not 
merely convenient or profitable to the road, but to its com- 
pletion and operation. That without it the objects and 
purposes of the creation of the company would be defeated, 
and the company cease to exist. There can be but little 
doubt that this strip of ground would be of greater con- 
venience to the company, and we entertain as little doubt 
that all of the grounds and buildings thereon would also be 
of greater convenience, to say nothing of the savings of ex- 
penditures in the purchase of land for the use of the com- 
pany. But we cannot believe that it is anything more than 
a matter of convenience and profit that the company should 
apply this ground to the purposes sought;" therefore the 
right to condemn was denied. And in a proceeding to con- 
demn land for a public highway where there was proof that 
a public road already existed between the proposed termini^ 
which answered all the purposes of the public, although it 
had been allowed to go witnout repairs in violation of the 
duty of those who had it in charge, it was held by the Su- 
preme Court of Louisiana that there was no necessity to 
take private property for the same purpose. (Lecoul v. Ihe 
Police Jury, 20 La. Ann. 308.) So where on an application 
by a railroad company to *' expropriate" lands (as it is 
called in Louisiana), it appeared that the company had 
already a sufficient quantity for its purpose, the Supreme 
Court held that the application should be denied. **The 
right of expropriation, ' says the Court, ' * should only be en- 
forced by inches, and upon conclusive proof of the necessity 
upon which it rests." (Jefferson v. Hazeur, 7 id, 182.) 
Necessity is therefore not made out by proof of great con- 
venience, nor of enhancement of values, nor of accumulation 
of properties of the same kind for the same use. 

Unquestionably, where the object of pubKc use is a supply 
of fresh water, the public have the right to an unstinted 
supply, and the corporation to whom has been granted the 
franchise to furnish the supply, has the capacity to appro- 
priate private property for that purpose, feut its capacity 
is limited to the real necessity which exists for the appro- 
priation. If such a necessity exists, the individual use of 
property must give way to the necessity of it for the public 
use. But, whatever may have been the opinion and judg- 
ment of the plaintiff as to the necessity of its affairs, which 
moved it, in 1875, to seek to appropriate this land for the 
use which it represents, the necessity for appropriation was 
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disproved by its own showing that its utilized sources of sup- 
ply were, and continued afterward to be, adequate for the 
public requirements, and that it was entirely practicable for 
it, at any time, to utilize its unutilized sources so as to in- 
crease the supply to a comparatively unlimited extent; and 
also by the fact that it was entirely practicable for the 

Slaintiff to construct on its own land, just above the land of 
efendant, the improvement for which it seeks to condemn 
the defendant's land. 

Utilization of the means on hand would of course incur 
expenditures of money; but so would the acquisition and 
utilization of suitable private property for the same public 
purpose; and it might be that the expenditures required for 
the former would be much greater than those required for 
the latter. The proofs, however, do not make out a case of 
financial impossibility, nor of any unreasonableness of ex- 
penditure required on the part of the plaintiff for making 
available its abundant resources. Indeed, it might well be 
inferred, from the evidence of the plaintiff, that the cost of 
utilizing its present* resources would not measurably exceed 
the cost of acquiring and utilizing what it now seeks to con- 
demn. But even if it ran beyond, and it were practicable to 
supply the use by the additional cost, whatever it might be, 
there would be no need for the plaintiff to invade private 
property for the same use. Necessary the property might 
be, under such circumstances, as a matter of economy: but 
necessary it would not be for the public use. A corporation 
in charge of such a use cannot condemn whatever it may find 
convenient and profitable to acquire, on the ground merely 
that it may save expense. On that question the following 
language by an English Judge — the Master of the Bolls — in 
Fenwick v. East London Co. (20 L. B. Eq. 544), is appli- 
cable to condemnation proceedings in our own Courts: "I 
think the case is concluded by the authorities. I should 
have thought it would have been by good sense without 
authority, that you cannot damage your neighbor's property 
merely for the purpose of saving yourself a little money, 
where it is unnecessary for the construction of the rail- 
way." 

This being conclusive of the case, it is unnecessary to 
consider the other questions arising out of the record. 

Judgment and order affirmed. 

We concur: Thornton, J., Myrick, J., McKinstry, J., 
Boss, J. 

(Sharpstein, J., was not present at the argument.) 
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[Filed August 30, 1883.] , 
No. 8316. 
SPBING VALLEY WATER WORKS 

V. 

SAN MATEO WATER WORKS bt al. 

Bv the CouBT : 

Upon the authority of Spring Valley Water Works v. 
San Mateo Water Works et al. (No. 8315;, 
Judgment and order affirmed. 



Abstracts of Recent Decisions. 



Liquor Laws — Constitutionaijtt — Jury Trial. Intoxicating 
liquor, seized and condemned according to law, is outlawed, is 
without rights, and a claimant of such liquor is not entitled to a 
trial by jury. (Stai^ v. Intoxicating Liquor, S. C. Yt., January 
Term, 1883; Reporter^* Advance Sheets.) 

Neqligbnoe — Railway FmEs — Insurance as a Defense. Where 
suit was brought against a railroad for damages done to cotton 
by fire from a locomotive, and the defense set up was that the 
cotton was fully insured and the policies had been collected, 
heldy a demurrer to such defense was properly sustained. (Texas 
etc, R, Go. V. Levi, S. C. Tex., June 29, 1883: 2 Tex. L. Rev. 50.) 

Nuisance — Laying of Water-pipe — Employment of Contractor. 
It is not a nuisance per se for a private citizen acting imder mu- 
nicipal license to dig a trench in a public highway for the pur- 
pose of laying a water-pipe, and it is not such an act as renders 
parties engaged in it guilty of a public wrong. The entire exe- 
cution of laying the pipe being committed as an independent 
employment to a contractor, the employer is not responsible for 
the mode of such execution. (Smith v. Simmons, S. C. Pa., April 
16, 1883; 40 Leg. Int. 334.) 

Marriaoe — Evidence — Validity — Inconsistent Declarations. 
H. B. , just previous to his marriage to the complainant, remarked, 
"I will marry you, but understand, I will never live with you." 
The marriage was kept secret, and H. B. and complainant cohab- 
ited together and bore children. Held, that this marriage was 
legal. That the defendant had reasonable ground to question 
the fact of marriage, and that the costs be equally divided 
between the parties. (Brooke v. Brooke, Md. Ct. App., April 
Term, 1883; 10 Md. L. Kec, No. 22.) 
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Guprent Topics. 



ACCOTJNTINa BETWEEN TENANTS-IN-COMMON. 

In three leading cases our Supreme Court has considered the 
right of one tenant-in-common to call for an accounting from his 
co-tenant (the latter being in sole occupancy, but not adversely). 
The three cases are Pico v. Columbet, 12 Cal. 414; Howard v. 
Throckmorton, 59 Cal. 89, and McCord v. Oakland QuicksUver 
Mining Company ^ 12 Pac. L. J. 23. 

Afi the matter is one of daily interest to both client and attor- 
ney, we will give the rule laid down in these cases, viz. : 

'* If A, one tenant-in-common, occupies the property and cul- 
tivates it, investing his own capital and labor, at his own risk, 
the law says he shall have the product, if he has made no 
contract with his co-owner; but, if he rent the property to 
others, he is bound to account. " 

One tenant-in-common must account to his co-tenant for 
'' moneys received by him as rents, issues, and profits, in the or- 
dinary acceptation of these words," but not for '' moneys made 
by him, as fruits of his own industry." 



LOWERING THE DIVORCE RECORD. 

A divorce suit was brought recently in the Shasta Court, the 
complaint made out, service acknowledged, and decree of divorce 
entered up, all within a space of two hours. Beats Chicago. 
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Supreme Court of Califomia. 

In Bank. 

[Filed August 30. 1883.] 

No. 8582. 
MITCHELL, Respondent, 

BECKMAN ET AL. , Appellants. 

CoBPOBATioN — Ultba V1BB8 — STOCKHOLDERS — Banx. Aotion broaght under 
Section 822 of the Givil Code against defendants as subscribers to the 
capital stock of a corporation doing a commercial banking basiness, 
against which plaintiff held an nnsatisfied judgment. Plaintiff's 
money was originally deposited in a bank. Afterward an arrange- 
ment was entered into between snch bank and the corporation of 
which defendants were stockholders, by the terms of which all the 
assets of the bank were assigned and transferred to the corporation, 
and therenpon the corporation assumed all the liabilities of the bank. 
Held, as the corporation received all of the assets of the bank, which 
were sufficient to satisfy all the debts of Ihe bank, as the corporation 
opened an account with plaintiff, crediting her with the amount in 
suit in her pass-book as a deposit, and paid dividends on the same for 
more than three years, and of which dividends defendants received 
their respective shares in proportion to the number of shares of stock 
subscribed for by them, it is top late now for the stockholders to urge 
the defense of idtra vires. 

Id. To make a person an owner. It is not necessary that he should have 
paid for his stock. A corporation may give credit for its stock. Nor 
is it necessary that certificates should have been Issued. 

Id. — Statute of Limitations. A depositor in a bank has a right to sue for a 
deposit upon the stoppage of payment, and not before, and it follows 
** as the night the day" that the right against the stockholders does 
not commence sooner. So, where an action is brought against stock- 
holders within two years after the suspension of the bank, the Statute 
of Limitations is no bar. 

Id. — SAViNas-BANE. Conceding that an action against stockholders for a 
deposit in a savings-bank cannot be maintained, hsld that the corpora- 
tion known as the Odd Fellows' Savings and Commercial Bank is a 
commercial bank, and not a savings-bank, as shown by its articles of 
Incorporation. 

Pbactioe — EvTDENOB. There was no error in admitting the judgment against 
the bank, there being other evidence to show the indebtedness. Objec- 
tion to the relevancy is not tenable unless it is plainly apparent th&t ' 
the Court rested its opinion on the irrelevant testimony. 

Appeal from Superior Court, Sacramento Oount3\ 

Catlin & Hamhurger for respondent. 

G. Cadivalader and B, 1. Devlin for appellants. 

So much of the opinion of Department No. 2 (10 P. C. 
L. J. 742) in this cause, as follows this, is adopted as a cor- 
rect exposition of the law herein : 
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^'The complaint in this case alleges that the Odd Fellows' 
Sayings and Commercial Bank is a corporation existing under 
the laws of California, ever since the 10th of February, 
1875, and organized for the purpose of carrying on a com- 
mercial banking business; that the defendants are subscribers 
to the capital stock of the bank in amounts specified in the 
complaint; that on the 21st day of December, 1878, the corpo- 
ration above named was indebted to the plaintiff in the sum 
of $6,625 72-100, upon account for so much money at and 
before that time had and received by the said corporation 
from the plaintiff to and for plaintiff's use, and at the special 
instance and request of said corporation, which sum said 
corporation thereafter, to wit, at the place and on the day 
last aforesaid undertook and promised to pay plaintiff when 
it should be thereunto afterward requested; that plaintiff 
has recovered a judgment against the corporation for that 
amount, no part of which has been paid; that the defend- 
ants were at the time such indebtedness accrued stockholders 
in the corporation named; that the corporation suspended all 
business and closed its doors on the 21st day of September, 
1878, since which time it has not resumed business, etc. 

' ' The action is brought under the statute, and the allega- 
tions in the complaint are sufficient. The case has been 
argued at great length and with much ability, but it does not 
seem to us that the points involved are of difficult solution. 
The main leading facts are that the corporation (the bank) 
was doing a commercial banking business in the city of Sacra- 
mento; that the plaintiff deposited a certain amount of 
money in it which has never been repaid; that the plaintiff 
brought an action and recovered judgment for the amount 
against the bank, which judgment remains in full force and 
effect. Whereupon plaintiff seeks to charge the defendant in 
this action as subscribers to the capital stock of the oorpo- 
ntion. 

^'It appears, from the evidence in the case, that plaintiffs 
money was originally deposited in the Odd Fellows Bank of 
Savings as early as the year 1873, and that on the first day 
of March, 1875, an agreement was entered into between the 
two institutions above named, by the terms of which all the 
assets of the last-named institution were ansigned and trans- 
ferred to the Odd Fellows' Savings and Commercial Bank; 
and, thereupon, that institution assumed all the liabilities of 
the former bank. It is claimed that this assumption of the 
liabilities of the old bank by the new one was void for sev* 
eral reasons. But it is sufficient for us to say, on this branch 
of the case, that the new bank received all of the assets of 
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the old, which were sufficient, as appears from the evidence 
of Sai^uel Poorman, the President of both corporations, to 
satisfy all the debts of the old bank. He was asked by the 
Court the following question: *' Were all the assets trans- 
ferred to the new bank, and were the assets sufficient to dis- 
charge the liability of the Odd Fellows' Bank of Savings ?" 
Ans. — **Well, I believe they were more than sufficient. I 
had been President of the Odd Fellows' Bank of Savings 
for a considerajble time before that, and was President of the 
Odd Fellows' Savings and Commercial Bank for nearly three 
years after that, and was familiar with the assets and their 
values." It may be added, if anything more in this connec- 
tion is required, that the new corporation opened an account 
with the plaintiff, crediting her with the amount in her pass- 
book as a deposit, and paid dividends on the same for more 
than three years. Of these dividends the defendants re- 
ceived their respective shares, in proportion to the number 
of shares subscribed for by them, and it is too late now for 
them to urge the defense of uUra vires. 

'^ Another point made in the case is that several of the 
defendants never paid for the whole amount of the stock 
subscribed for, and never received certificates therefor. But 
' to make him an owner, it is not necessary that he should 
have paid for his stock. A corporation may give credit for 
its stock as well as for any other property sold by it. Nor 
is it necessary that certificates ^ould have been issued. 
These only constitute proof of property which may exist 
without them. When the corporation has agreed that a per- 
son shall be entitled to a certain number of shares in its 
capital, to be paid for in a manner agreed upon, and that per- 
son has agreed to take and pay for them accordingly, he be- 
comes their owner by a valid contract made upon a valuable 
consideration.' (Chuffin v. CummingSy 37 Me. 83. See, also, 
Spear v. Crawford^ 14 Wend. 20; The Chester Glass Company 
V. Dewey, 16 Mass. 94; In re South Mountain Consolidated 
Mining Company. 7 Sawjer, 30; Section 322 Civil Code.)" 

The Statute of Limitations is relied on by appellants as a 
defense. This point has been determined adversely to the 
contention of appellants in Ghreen v. Beckmariy 59 Cal. 545. 
The statute did not commence running until the bank 
stopped payment, which was less than two years before the 
commencement of the action. We cannot see how it could 
have begun to run sooner. There was no right of action 
against the bank by the express terms of the by-laws until a 
demand and presentation of the depositor's book. The 
stoppage of payment by the bank gave at once the right of 
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action. It had never refused payment before. It was in no 
default until the day indicated, when it closed its doors, and 
by its acts spoke as significantly as words to that effect: 
" We refuse to pay any one. It is useless to present your 
bank-book or demand, as we cannot pay." Then the deposi- 
tor had a right to sue, and not before. It follows ''as the 
night the day'' that the right of action against the stock- 
holders did not commence sooner. How could it ? If on 
demand the bank had paid, the stockholders were dis« 
charged. Can it be maintained that there was no right of 
action against the bank, and still one against the stock- 
holders? They are primary debtors, co-ordinately re- 
sponsible (see Mokelumne Canal Co. v. Woodbury^ 14 Cal. 
265), but one is not responsible before the other. 

The conclusion here reached is a fair deduction from the 
principles declared in the case just cited, and it is expressly 
stated in Davidson y. BanMn, 34 Gal. 505, that the right of 
action against the corporation and the stockholder accrues 
at the same time. 

In what has been said on this point we are not to be re- 
garded as deciding that the cause before us, as to the bar of 
the statute, is not within the terms of Sec*. 348 C. C. P., 
passed in 1874, and that there is really no limitation of this 
action. We do not decide it, because we think it better to 
rest the conclusion reached herein on the grounds above 
expressed. 

It is contended that the deposit here sued for was in a 
savings-bank, which was the agent of the plaintiff to invest 
her money, and inasmuch as it was lost through the instru- 
mentality of her agent, she could not maintain this action 
against the stockholders. Conceding that this would be so, 
were the plaintiff's claim here sued a deposit in a savings- 
bank, the proof here is conclusive that the Odd Fellows' 
Savings and Commercial Bank was a commercial and not a 
savings-bank. This is plainly shown by the articles of in- 
corporation. In these articles it is stated : "Said corpora- 
tion is organized for the following-named purposes : to do a 
general savings and commercial banking business, to buy 
and sell real and personal property; to discount bills, notes 
and other commercial and negotiable paper and instruments; 
to buy and sell exchange; to receive money on deposit, with 
or without agreement to pay dividend or interest thereon; to 
borrow and loan money; to improve and lease real estate, 
and to do any and all acts incident to or necessary to the 
transaction of any and all the matters above stated." This 
is very different from a savings-bank. (For a definition of 
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a savings-bank see Grant on Banking, 546; Huntington v. 
Savings Bank, 96 U. S. 388; CoiteY. Society for Savings, 
32 Conn. 173; Osborn v. Byrne, 43 id. 155. See also C^ 0., 
Sees. 571-579, both inclusive.) The Odd Fellows' Sayings 
and commercial bank had all the attributes of an ordinary 
commercial bank, as the articles indicate. 

There was no error in admitting the judgment against the 
bank for which the judgment or order should be reversed. 
There was other evidence from the books of the banks to 
show the indebtedness, and because it was offered for this 
purpose, the objection to its admissibility is urged. The 
cause was tried by the Court, and when so tried, we do not 
understand the objection of irrelevancy is tenable unless it 
is plainly apparent that the Court has rested its decision on 
the irrelevant testimony. {Arthurs v. Hart, 17 How. U. S. 6.) 

As to the number of shares owned by the defendants, we 
think the finding was sustained by the evidence. 

We find no error in the rulings of the Court below, and 
the judgment and order are affirmed. 

We concur: Myrick, J., Sharpstein, J., MoKinstry, J., 
McKee, J., Boss, J. 

Department No. 2. 



[Filed A.ugust 28, 1883.] 

No. 10,804. 

PEOPLE, Kespondent, v. WARD, Appellant. 

Appeaii—Objection and Exceptions to Ohabge. Objection or exceptions 
to the charg9 of the Court mnst be made at the trial, and the charge 
set forth in the transcript. 

Appeal from Superior Court, San Francisco. 

Attorney-General for respondent. 
Darwin & Murphy for appellant. 

By the Court : 

The only points presented on behalf of the defendant are 
two objections to the charge of the Court. It appears from 
the transcript that an oral charge was given, but it does not 
appear that any objection was made or exception taken 
thereto; neither is any charge contained in the transcript. 
Under such circumstances we cannot see what possible «rror 
could be suggested, or why the appeal was taken, and time 
required to be consumed by this Court in its examination. 

Judgment and order affirmed. 
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Department No. 1. 



[Filed August 28, 1883.] 

No. 8957. 

BEOWN, Appellant, v. BURBANK et al., Respondents. 

Fbaud— AnnuijMent of Gonyeyancb. Action to annn] a deed of oonveyanoe. 
The plaintiff, being a grandchild of the defendants, and having resided 
with them since her infancy, while under their oare and protection 
was induced to make a conveyance to them of all her property without 
yalnable consideration. BM, that the deed should be annulled. 

Appeal from Superior Court, Sacramento County. 

W, H. Beaity for appellant. 
L, S. Taylor for respondents. 

Ross, J., delivered the opinion of the Court: 

Action to annul a deed of conveyance. The plaintiff's 
maiden name was Burbank. Her father, George W. Bur- 
bank, who died in August, 1866, when she was but nine 
years of age, was the son of the defendants. Plaintiff's 
mother died when she was but three years old. From the 
time of her father's death until her marriage she resided 
with her grandparents — ^the defendants — and was under their 
care and control. She had no other home, and was treated 
by them in all respects as their own child, and she regarded 
them as the only persons to whom she owed filial duty, or 
from whom she had support and protection. When George 
W. Burbank died, in August, 1866, he was the owner of a 
house and lot in the city of Sacramento. The plaintiff was 
left his sole heir. In October, 1866, the defendant P. D. 
Burbank obtained letters of administration upon his son's 
estate, and as such administrator took possession of the 
house and lot, and with his wife — his co-defendant herein — 
has ever since occupied a portion of the house as a residence 
and received the rents of the remaining portion. 

In his petition for letters of administration upon his son's 
estate, in the inventory of the estate filed by him, and in his 
verified accounts filed in the Probate Court and confirmed 
on his petition, P. D. Burbank invariably described the 
house and lot as the property of the estate of George W. 
Burbank. He made no claim upon' the property nor pre- 
tended that the estate was indebted to him. On the 
contrary, he charged himself in his accounts with the value 
of the use of that portion of the premises occupied by him, 
and with the rents of the remaining portion. On his peti- 
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tion, he was allowed the use and rents of the property for 
the maintenance and education of the plaintiff. Tne order 
making this allowance was made in Decenrber, 1868, and 
from that time until Mc^y 17, 1877, P. D. Burbank continued 
to enjoy the same. His administration was never closed. 
On the day last mentioned the property was worth $5,000, 
and its annual rental value was $750. It constituted the 
only property of the plaintiff. She was at that time nineteen 
years and eight months old, but was still residing with the 
defendants, and under their care and protection. She had 
never been informed by them, or either of them, of her 
rights with respect to the property. Such being the situation 
and relations of the parties, the defendant Irene H. Bur- 
bank represented to the plaintiff that the property never 
really belonged to her deceased father, but was rightfully 
and in fact the i)roperty of P. D. Burbank, and thereupon 
requested the plaintiff to convey it to her, promising at the 
same time to make a will devising it to plaintiff, so that it 
would be her's after the death of the grandmother. The 
plaintiff, acting solel]^ upon these representations, and 
m obedience to the will and request of her grandmother, 
without other information, counsel or advice, and in ignorance 
of the real motive of the defendants, executed a deed con- 
veying the property to her grandmother, the defendant 
Irene. The real motive of the defendants in obtaining the 
deed, the Court below found to be this : ** The defendante 
claimed to be the equitable owners of the property, and 
were afraid that the plaintiff, who was young and giddv- 
minded, might marry some designing person who would 
deprive her and them of the property, and they desired the 
property conveyed to the defendant Irene, in order to 
prevent such a misfortune." The Court further found that 
at the time of the execution of the deed the defendant Irene 
executed a will by which she devised to the plaintiff all the 
property of which she might die seized. 

The facts above stated are established by the findings. 
They show, as is well said for the appellant, ''that tne 
plaintiff, while still an inexperienced girl, still under the 
care and control of her grandparents, still subject to the in- 
fluence ac(][uired by them in tne double relation of parents 
and guardians of her person and estate, accustomed to con- 
sult their wishes and oljey their commands, ignorant of her 
rights, purposely misled and kept in ignorance by those to 
whom she naturally looked for the protection of her interests, 
without the aid of legal advice or time for reflection, made a 
conveyance of her whole estate Without any valuable con- 
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sideration to one standing in loco parentis. " That a deed 
obtained under such circumstances cannot be permitted to 
stand is one pf the clearest of propositions. (Story's Eq. 
Juris., Sees. 309, 317 et seq.; Kerr on Fraud, pages 150-1- 
a-3, 177-8-9; Bigelow on Fraud, pages 250-1-2-3, 263-4.) 

In view of the testimony of the defendants, it is useless to 
order a new trial. 

Judgment and order reversed, and cause remanded, with 
directions to the Court below to enter judgment for the 
plaintiff on the findings. 

We concur: McEinstry, J., McKee, J. 



Depabtment No. 2. 



[Filed August 9, 1883.] 

No. 8807. 

BTEES ET AL., Respondents, v. BOURBETT, Appellant.* 

OKBTmoATB OF Pabtnebshif — FHiiNO Axu Pttbligation. An action upon 
a contract in their partnership name cannot be maintained by per« 
sons transacting business under a firm name or designation not show- 
ing the names of the persons interested as partners in snch basiness 
nntil they haye first filed the certificate and made the pablicatidh 
required by Section 2466 of the Civil Code. A filing and publication 
after the action is brought is not a compHanoe with the requirements 
of the section. 

Appeal from Superior Court, Plumas County. 

H. M, Barsiow and B. H, F. Varid for respondents. 
E. 1. Hogan and W. W. Kellogg for appellant. 

Mtbiok, J., delivered the opinion of the Court: 

The plaintiffs, J. D. Byers and J. O. Hemler, allege them- 
selves to be partners under the firm name of J. D. JByers & 
Co., and sue to recover the amount due on a promissory 
note executed by the defendant to them as such partners, 
which note was made payable to " J. D. Byers & Co." 

The answer of defendant, in the nature of a plea in abate- 
ment, alleged that the plaintiffs had no right to maintain the 
action, for the reason that they had not complied with the 
provisions of Sections 2466 and 2468 Civil Coae, regulating 
the filing and publishing a certificate of the partnersnip. 

The case was tried on the issue thus presented, on the 15th 
of December, 1882, and on the same day findings were filed 
and a judgment rendered for plaintiffs for the amount of the 
note, with interest and costs. 
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The Court found that at the time the action was com- 
menced the plaintiffs had not filed or published the certifi- 
cate of partnership required by the sections above referred 
to, but that on the 7th of December, 1882, and prior to the 
day of the trial, the plaintiffs did file a certificate in due 
form, and commenced the publication thereof in a weekly 
newspaper, and that publication thereof had been made once 
before the trial; and as conclusion of law the Court held that 
the plaintiffs were entitled to recover. 

This was error. Section 2468 Civil Code declares that 
persons transacting business in this State, under a fictitious 
name, or a designation not showing the names of the per- 
sons interested as partners in such business, shall not main- 
tain any action upon or on account of any contracts or trans- 
actions had in their partnership name, in any Court of this 
State, until they have first filed the certificate and made the 
publication required by Section 2466. The certificate must 
state the names in full of all the members of the partner- 
ship, and their places of residence, and must be published, 
once a week for four successive weeks, in a newspaper. 

The commencement of an action is a part of the maintain- 
ing it. In this case it was incumbent on the plaintiffs to 
have shown that the certificate had been filed, and published 
once a week for four successive weeks, before the commence- 
ment of the action. We find the law very plainly written, 
and must hold accordingly. 

The judgment is reversed, and the cause is remanded, with 
instructions to render judgment for the defendant; such 
judgment, however, not to be a bar to another action if 
plaintiff shall be advised to commence it after full publication. 

We concur: Sharpstein, J., Thornton, J. 



In Bank. 



[Filed August 22, 1883.] 

No. 8927. 

THE PEOPLE, EX bel. THOMAS H. HIX, 

V. 

BEOUGHTON. 

By the Coubt : 

The questions involved in this case are decided in 2 Jie 
People ex rel. Henry Stoddard v. A, B. Williams, and in ac- 
cordance therewith the judgment herein is affirmed. 
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In Bank. 



[Filed August 29, 1883.] 

No. 10,811. 

PEOPLE, Eespondent, v. SMITH, Appellant. 

Obiminaii Law — Ebbonboub Ghabqe. 

Appeal from Superior Court, San Francisco. . 

Attorney-General for respondent. 

H. Eickhoff and Q. Strauss for appellant. 

Thornton, J., delivered the opinion of the Court: 

While the portions of the charge referred to on the argu- 
ment as contravening the law would be erroneous standing 
alone and not qualified by other portions of the charge, yet, 
as the jury were told by the Court that they were '* the sole 
judges of the facts and the value of the testimony," we cannot 
old that there was any error in the charge, for which the 
judgment should be reversed. Taking the whole charge 
together, we cannot perceive that the jury were misdirected 
or their functions in any manner invaded bj the Court. The 
Court did not in its comments on the credit of the witnesses 
go beyond what is allowable, when the jury were at the same 
time directed that they were the sole judges of the facts and 
of the value of the testimony. 

Judgment affirmed. 

We concur: Boss, J., McKee, J., Myrick, J. 



i" 



In Bank. ' 

[Filed August 17, 1883.] 

No. 10,830. 

PEOPLE, Eespondent, v. MITCHELL, Appellant. 

DiFosinoN — Evidence . A deposition was read in eyidenoe, against defend- 
ant's objection. In taking the deposition, the officers, so far as it 
appeared on the face thereof, wholly failed to comply with Sections 
882 and 869 of the Penal Oode. Meld, for the informalities andirreg- 
nlarities apparent on its face the deposition was inadmissible. 

Id. Taking the testimony of a witness on behalf of the people in a crimi- 
nal case by deposition, is an exception to the rale which entitles the 
defendant in a criminal action to be confronted with the witness 
against him in the presence of the Court; and every substantial re- 
quirement of the law which anthorizes it mnst be observed. 



96 People v. Mffohell. 

Appeal from Superior Oourt, San Francisco. 

Attorney-General for respondent. 
J, D. Whaley for appellant. 

MoKee, J., delivered the opinion of the Court: 

On the trial of this case, the Court below permitted the Dis- 
trict Attorney, over the exception of the defendant's counsel, 
to read in evidence against the defendant a deposition of James 
Morris — the complaining witness in the case; and the ruling 
of the Court in that regard is the principal assignment of error. 

The deposition purported to have been taken under Sec- 
tion 882 of the Penal Code. According to the provisions of 
that section the right to take the deposition of a witness, on 
behalf of the people, in a criminal case, arises out of the 
fact that the witness is unable to procure sureties for his 
appearance on the trial; and that fact must be satisfactorily 
established by the examination on oath of the witness him- 
self or of some other person. When the fact has been ju- 
dicially ascertained, the right to take the deposition of the 
witness may be put in motion. But the examination of the 
witness must be had in the presence of the defendant, or 
after due notice to him, and ''must be conducted in the 
same manner as the examination of a witness before a com- 
mitting magistrate is required by the Penal Code to be con- 
ducted." That is to say, the deposition must contain the 
name of the witness, his place of residence, and his busi- 
ness, the questions put to him and his answers, together with 
the objections, if any made, and the grounds of the obiections 
to any of the questions or answers and the rulings thereon; 
and when the examination is concluded, it must be signed 
by the witness, or his reasons for refusing to sign stated^ 
and the presiding Judge before whom it has been taken ** 
must sign and certify to it, if it has been reduced to writing 
by him or under his direction, unless the examination has 
been taken down by a phonographic reporter hj order of 
the Judge, in which case, the reporter's transcript, when 
written out in long-hand and certified by him as being a cor- 
rect statement of the testimony and proceedings, snail be 
received as prima facie correct. (Sec. 869 Pen. Code.) But 
the testimony of the witness is only taken conditionally. 
(Sees. 686, 869, id,), and cannot be read against the defend- 
ant until it has been *• satisfactorily shown to the Court" 
that the witness is dead or insane, or cannot with due dili- 
gence be found within the State. (Sec. 686, id.) 

In taking the deposition, the officers, so far as it appears 
on the face of the deposition, wholly failed to observe the 
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requirements of Section 869, supra, in putting the right 
in motion, and of Section 869, in the manner of conducting 
the examination. The fact that the witness was unable to 
procure sureties for his appearance at the trial did not ap- 
pear by examination on oath of the witness, or of any other 
person. The deposition contained the recital that ''it ap- 
pears from the stateme^vt of William Fitzmaurice, that the 
witness, James Morris, was detained in jail, and was unable 
to procure sureties." Nowhere does it appear that the 
statement was made on oath. It may have been a mere 
verbal statement, upon which no action could have been 
taken. Besides, the deposition does not show that it was 
read over to the witness, or that he signed it after acknowl- 
edging it to be correct, or that the presiding Judge or 
magistrate before whom it was taken, certified to it, as he 
was required to do under the Code, to entitle it to be read 
in evidence against the defendant. For the informalities 
and irregularities apparent on its face, the deposition was 
therefore inadmissible. 

Taking the testimony of a witness on behalf of the people, 
in a criminal case, by deposition, is an exception to the rule 
which entitles the defendant in a criminal action to be con- 
fronted with the witnesses against him in the presence of 
the Court; and every substantial requirement of the law 
which authorizes it must be observed. Any real departure 
from the course prescribed for the taking of the deposition 
renders the deposition itself objectionable. {People v. Marine, 
'54 Cal. 575; Williams v. Chadboxirne, 6 id. 559; People v. 
Chung Ah Chune, 7 Pac. L. J. 700.) 

Judgment reversed and cause remanded for a new trial. 

We concur: Sharpstein, J., Boss, J., McKinstry, J., 
Myrick, J., Thornton, J. ♦ 



Department No. 1. 



[Filed August 28, 1883.] 
No. 10,836. 

PEOPLE, Respondent, v. PEEAZZO, Appellant. 

Pesjubt — False Swbabing must bb Matibial to the Issue. Where the 
false swearing charged in an indictment or information was not 
material to any issne inyolved in the action on the trial of which it is 
aUeged to have been committed, it ooald not amonnt to perjory. 

Id. Case stated where the false swearing was not material to any issue in- 
volved. 
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Appeal from Superior Court, San Francisco. 

Attorney-General for respondent. 

(7. B. Darwin and L. Quint for appellant. 

Soss, J., delivered the opinion of the Court: 

The allegations in the information upon which the defend- 
ant was convicted are that on the trial of a certain action en- 
titled Sherwood and Meyers v. Desmond it became and was 
material to its determination to know whether the defendant, 
PerazzOjhad, on or about the ninth day of September, 1880, 
or at any other time , loaned to M. Grossmi and John Tiscornia 
the sum of three thousand dollars in United States gold coin; 
and that Perazzo on said trial testified that he did, on or 
about the ninth day of September, 1880, loan to the said 
Grossini and Tiscornia the sum of three thousand dollars in 
such coin, whereas in truth and in fact he did not, on or about 
the ninth day of September, 1880, or at any other time, 
make such loan or any other loan of money to the said 
Grossini and Tiscornia. 

It is plain that the negation of the pleader cannot add to 
the testimony assigned as false, which is that defendant 
swore falsely in testifying that he loaned to Grossini and 
Tiscornia three thousand dollars in United States gold coin 
on or about the ninth day of September, 1880. If such 
testimony could not have been material to any issue involved 
in the action entitled Sherwood and Meyers v. Desmond, its 
falsity could not amount to perjury in law, because to con- 
stitute perjury the false testimony must be upon a matter 
material to the issue involved in tne inquiry. Sherwood and 
Meyers v. Desmond was an action of claim and delivery brought 
for the recovery of certain articles of personal property. 
Upon the trial of that action the plaintiflFs deraigned title 
through a sale under execution based on a judgment ren- 
dered in an action entitled PeraTZD v. Grossini and Tiscornia, 
which last-named action was commenced in August, 1880, 
and was brought upon a promissory note for $4,000, alleged 
to have been executed to Perazzo by Grossini and Tiscornia. 
The defendant to the suit of Sherwood and Meyers v. Desmond 
sought to avoid the judgment in PeraTzo v. Grossini and Tis- 
cornia and the sale made thereunder, by showing that that 
action was founded upon a simulated note executed for the 
purpose of withdrawing the property of the makers from the 
reach of their creditors by means of the judgment and execu- 
tion sale. From this statement it will be seen that in no 
aspect of the case of Sherwood and Meyers v. Desmond, could 
it have been material to inquire whether Perazzo did or did 
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not loan to Grossini and Tiscornia the sum of three thousand 
dollars at any time during the month of September, 1880, 
because the making or non-making of such a loan could not 
have effected to any extent the action of Peram) v. Grossini 
and Tiscornia^ the complaint in which, as has already been 
said, was filed in August, 1880, and was based on an alleged 
cause of action theretofore arisiug. As, therefore, the false 
swearing charged in the information was not material to 
any issue involved in the action on the trial of which it is 
alleged to have been committed, it could not amount to per- 
jury, and the judgment of conviction cannot be permitted to 
stand. Nothing is better settled or more rational than that 
an indictment for one crime cannot be supported by proof 
of another — the crime charged must be proven. A case 
somewhat similar to the present one will be found reported 
in 9 Gray's Reports, p. 119, entitled Commonwealth v. Mon- 
ahan. 

Jud^ent and order reversed, and cause remanded for a 
new trial. 

We concur: McElinstry, J., McKee, J. 



In Bank. 

[Filed September 17,1883.] 

No. 10,865. 
In the Matter op SALVATOE TROIA on Habeas Cobpus. 

Habeas Cobpus — Bail in Gassb or Homicidx. Where malicions homicide is 
charged, bail should be refused in all cases where a Judge would sus- 
tain a capital conyiction if pronounced by a jury on such eyidenoe of guilt 
as was exhibited at the hearing of the application to admit to bail. 

Application for bail. 

SoU & BucJdey for petitioner. 

By the Ooubt : 

The petitioner was committed by a magistrate to answer 
to a charge of murder. His application is that he be per- 
mitted to give bail. 

A witness, one William Bafferty, testified, at the examina- 
tion before the magistrate, he saw petitioner kill his wife, 
under circumstances such as would constitute murder of the 
first degree. It is claimed that petitioner should be admitted 
to bail because the testimony before the magistrate, taken as 
a whole« shows that Bafferty swore falsely in respect to 
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material matters, and that his testimony should be rejected. 
Bat while there was testimony with respect to facts and 
circumstances which, if true, tended strongly to cast dis- 
credit upon Bafferty's statements, much of such testimony 
was in turn attacked and disputed. If, on habeas corpus, we 
are ever authorized to determine the credibility to be ac- 
corded to the testimony of witnesses whose material state- 
ments conflict, it is only when the testimony of the material 
witnesses for the people is clearly shown to be false that we 
can be justified in discharging the prisoner, with or without 
bail. It was said by the Court of Common Pleas of Phila- 
delphia County : "It is a safe rule, where malicious homicide 
is charged, to refuse bail in all cases where a Judge would 
sustain a capital conviction if pronounced by a jury on such 
evidence of guilt as was exhibited to him on the hearing of 
the application to admit to bail." {Com. v. Keeper of Prison, 
2 Ashm. 227.) 

We cannot say, upon the evidence before us, that the 
Superior Court ought to set aside the verdict, as not justified 
bv the evidence, should the jury find the petitioner guilty 
of the higher degree of the crime charged. We ought not to 
anticipate the action of the jury by discharging the prisoner 
from actual custody, with or without bail, upon evidence 
which we are not prepared to say is so insufficient as that a 
verdict requiring a capital sentence-abased upon it — should 
not be permitted to stand. 

Petition denied and petitioner remanded. 

(Thornton, J., not having heard the argument, expresses 
no opinion.) 

In Bank. 



[Filed September 18, 1883.] 

No. 10,886. 

PEOPLE, Bespondent, v. BATEN, Appellant. 
Appeal from Superior Court, Sacramento County. 

Attorney-General for respondent. 
Elwood Bruner for appellant. 

By the Court : 

The questions in this case are the same as those passed on 
by this Court in The People v. Hurtado,lSo. 10,876, and on the 
authority of that case the order in this case fixing the day 
for the execution of the judgment is affirmed. 
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In Bank. 



[Filed August 29, 1883.1 

No. 10,831. 

PEOPLE, Bespondent, v. MoNUTT, Appellant. 

OBiMiNTAii LiiW — ^Evidence — Bubglabt. 

Appeal from Superior Court, San Francisco. 

AUomey-Oeneral for respondent. 
J. 2?. Whcdey for appellant. 

Thobnton, J., delivered the opinion of. the Court: 

The evidence of Mrs. Louisa Scott as to the jewelry which 
she says she lost and was stolen on the 12th of December, 
1882, was clearly inadmissible. It had no proper relevancy 
to the burglary Charged in the indictaent. a% Committed oi 
the 19th of the preceding month. 

It is urged that no injury was done to the defendant by 
the ruling of the Court— that it is a case of error vnthout in-- 
jwry. We cannot so view it. Evidence tending to prove a 
larceny by the defendant on the 12th of December, 1882, 
might well have had an effect on the mindd of the jury preju- 
dicial to the defendant. 

For this error we think the cause should go back for a 
new trial. 

We find no other error in the record. 

Judgment and order reversed, and cause remanded for a 
new trial. 

We concur: Sharpstein, J., McEee, J., Boss, J., Myrick, 
J..MoKm8try,J. 

Depabthent No. 2. 



[Filed August 29, 1883.] 
No. 8875. 

THE STOCKTON BUILDING AND LOAN ASSOCI- 
ATION, Bespondent, 

V. 

CHALMERS et al.. Appellants. 

Tbust — ^Fbb-bmftion bt Guabdzan. Section 2269 of the XJ. S. Bevised Statates 
does not permit a guardian to complete the claim of pre-emption of a 
deceased occnpant; and a subseqnent pre-emption by a guardian in 
his own name is not an estate in trust for the heirs. 
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Id. — ^NoTioB. Even if the gnardian oonld be held a tmstee, the plaintiff 
who claims under a mortgage exeonted by the guardian, oannot be 
charged with notice because of probate proceedings setting apart the 
premises as a homestead to the wife and children of the deceased 
occupant who had not completed his title from the Govemment. 

Appeal from Superior Court, El Dorado County. 

O. O. Blanchard and W. L. Dudley for respondent. 
Irtvin dt Carpenter for appellants. 

Myriok, J., delivered the opinion of the Court: 

This is an action to foreclose a mortgage executed by one 
Bobert Chalmers in his life-time. His executor and execu- 
trix, and a junior mortgagee, were made defendants. Joseph 
and Martin Alhoff are intervenors, and, the Court, haying 
rendered judgment against them, and directed a sale of the 
mortgaged premises, they have appealed. The intervention 
is based upon the following facts : 

In 1855 one M. Alhoff went into the occupation of a small 
tract of unsurveyed Government land, and thence resided 
thereon, with his family, until his death. He extended his 
possessions so as* to embrace some twenty-two or twenty- 
three acres, planted a vineyard, built a house, wine-cellar 
and distillery. He was qualified to pre-empt, but took no 
steps in that direction other than to occupy the land. He 
died in 1867, leaving him surviving a widow (Louisa M.) and 
two sons (the intervenors). In that year (1867) the place 
was set apart, by the Probate Court, to the widow and two 
sons as a homestead, and they continued to reside on the 
premises until July, 1869, when the said Louisa M. inter- 
married with Kobert Chalmers, and she removed, with her 
sons, to the house of said Chalmers, on the other side of the 
road dividing the Chalmers place from the Alhoff place. 
In May, 1869, said Chalmers had been appointed guardian 
of the persons and estates of the two boys, and received 
letters; but he filed no inventory or report. The United 
States survey of the land was completed July 31, 1871. In 
1871 or 1872 Eobert Chalmers filed a pre-emption claim, 
which embraced his residence on the east side of the road, 
as well as the east 9 13-100 acres of the Ahloff place, and in 
August, 1873, he received a United States patent for the 
same. On the 27th of September, 1874, said Chalmers 
deeded to Louisa M. and the two boys the westerly 13 19-100 
acres of the Alhoff place, retaining me title to the easterly 9 
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13-100 acres, on which were located the dwelling, barn and a 
portion of the wine-cellar. On the same day he executed the 
mortgage in suit, which embraced the easterly 9 13-100 acres 
and his own residence, with other property — but did not 
embrace the westerly 13 19-100 acres. In January, 1879, 
said Chalmers moved to the Alhoff house, and resided there 
until his death in 1881. In March, 1879, said Eobert 
Chalmers executed the second mortgage to his son, the de- 
fendant Hugh Chalmers. The intervenors attained majority, 
respectively, Joseph on the 17th of September, 1878, and 
Martin on the 21st of November, 1879. 

The intervenors claim that, by virtue of the homestead 
proceedings in the Alhoff estate, they became tenants-in- 
common with their mother in the ownership of the premises; 
that when Chalmers acquired the title from the United 
States Government, he acquired it for them, and thence held 
in trust for them; and that the possession by their father, 
and the setting apart by the Probate Court, imparted to 
the plaintiff sufficient notice to put it upon inquiry, and that 
it is not an incumbrancer in good faith without notice. 

Section 2269 of the Bevised Statutes of the United States 
makes it competent for the executor or administrator of the 
estate of the deceased occupant, or one of liis heirs, to file 
the necessary papers to complete the claim, and procure a 
patent by which the title shall inure to the heirs. Mrs. 
Alhoff was the administratrix of her deceased husband's 
estate, and was an heir; in either capacity she could have 

Eerfected her husband's claim, if he had any. At his death, 
e had no title; the title was in the United States; he was a 
mere occupant; the only right beyond his bare possession of 
the tract was the right of pre-emption after survey, by him- 
self, or, if dead, by his representatives. When the land had 
been surveyed, no person took any step on behalf of the Al- 
hoffs. Chalmers, as guardian of the sons, was not named in 
Section 2269 as being permitted to make the pre-emption. 
The Government of the United States permitted Chalmers 
to pre-empt the land , and gave him its patent. 

An attempt was made to show that Chalmers had applied 
the rents and profits of the Alhoff place to payment to the 
Government for the land; but the evidence given and offered 
failed to be sufficient to establish a prima facie case. 

We may add, upon the subject of notice, that even if 
Chalmers could be held to be a trustee, there would not be 
sufficient to charge the plaintiff with notice of the fact. At 
the time of the probate proceedings to set apart the home- 
stead, theAlhoffs had no title except occupation; the land 
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was Government land, and subsequently the Federal Gov- 
ernment granted it to Chalmers. The plaintiff was not put 
on inquiry as to any claim of the intervenors. 

Judgment and order affirmed. 

I concur : Sharpstein, J. 

I concur in the judgment: Thornton, J. 



Department No. 2. 



[Filed August 29, 1883.] 

No. 8853. 

HUGH GHALMEBS v. GEOEGE GHALMEBS bt al. 

By the Goubt : 

Thisr case is similar to that of The Stockton Building and 
Loan Association v. Chalmers, No. 8875, except this is to fore- 
close the junior mortgage. 

For the reasons ^iven in the opinion in that case, the 
judgment and order m this case are affirmed. 



Department No. 2. 



[Filed August 9, 1883. 1 

No. 8886. 

GBEEN, Bespondent, v. EOBEETSON, Appellant. 

1. Action — When not Pbbmatubsly Bbouoht. The defendant agreed to 
pay the plaintiff $400 for his services in finding a purchaser for his 
lands, ** when snch payment [the pnrchase-prioe of the landl is made 
by Tucker" (the purchaser.) Held, That the $400 was due as soon 
as the purchase-money was paid, and that an action could be main- 
tained without waiting a day. 

2» Bbokeb Aotinq fob Both Pabties—Publio Policy. Eeld, That the 
defense that it is against public policy for a broker to act for both 
parties to the sale, is not well made in this case. 

Appeal from Superior Court, Amador County. 

A, G. Brovm for respondent. 
C. B. Gray for appellant. 
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. STATEMEl^T. 

The defendant sought to defeat the action by showing 
(1) that the plaintiff acted in the double capacity of agent 
and employe of both defendant (the seller) and Tucker (the 
purchaser), under an agreement for pay from each, and with- 
out the knowledge of the seller or purchaser that he was 
acting for both, and that the instrument sued on was there- 
fore null and void because against public policy; and, (2), 
that the action was prematurely brought, inasmuch as the 
complaint alleges ''that the said John Tucker Aa8 paid to 
the defendant," etc., which is equivalent to an admission 
that he had paid on the day that the action was brought, the 
defendant having the whole of that day to pay. 

Mtbioe, J.y delivered the opinion of the Court: 

This action was brought to recover judgment for $400 and 
interest on the following instrument: 

" Jackson, Cal., March 17, 1882. 

'*I hereby agree and promise to pay unto Vi^illiam O. 
Green the sum of four hundred dollars, for and in consider- 
ation of services to me rendered by him in finding a pur- 
chaser and selling my ranch to John Tucker, when uie said 
Tucker or his assigns pays to me the balance of the pur- 
chase-price, to wit: the sum of twenty-six hundred dollars, 
and when such payment is made by said Tucker, then I 
agree to pay the said $400 to said William O. Green. 

"James Eobebtson." 

In addition to the averments of execution of the instru- 
ment, plaintiff averred that the balance of the purchase- 
price, f2,600. had been paid by Tucker to the defendant. 

The defendant admitted the employment and services, the 
execution of the instrument, and that the balance of the 
purchase-price had been paid. 

The plaintiff was entitled to judgment on the pleadings. 
Neither of the defenses was sufficient to prevent recovery. 

First — As soon as the money was paid by Tucker, the de- 
fendant owed the $400 to plaintiff, and plaintiff could main- 
tain his action without waiting for the day to expire. The 
instrument does not say, * * On the day Tucker pays me I will 
pay the plaintiff;" but it says in effect, * ' When ne pays me, I 
will pay." 

Second — The matters set up in the answer, as to the em- 
ployment of plaintiff by Tucker, do not constitute a defense. 
The plaintiff made no bargain for the sale of the property : 
he was not authorized to make a bargain; he undertook to 
bring the buyer and seller together, and he did so; they 
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made their own bargain; and, after plaintiff had v rendered 
his service and brought them together, and after they had 
made their bargain, the defendant executed the instrument 
in suit. There is no pretense that the defendant is not sat- 
isfied with the price he received; no pretense that Tucker is 
not satisfied with the price he paid. 

Judgment and order affirmed. 

We concur: Sbarpstein, J., Thornton, J. 
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No. 10,867. 

PEOPLE, Eespondent, v. HURTADO, Appellant. 

Obdonaxi Law — Execution — Appeaii. The ruling of the Court below over- 
raling defendant's objections to an order fixing the day for execation 
of death sentence, is not appealable. 

Id. — ^Yebdict. A yerdict in case of homicide, "We, the jary, find the de- 
fendant guilty of murder in the first degree as charged," is yalid. 

Id. — CoNSTrnrxioN — Infobbcation. The provision of the present Constitu- 
tion as to the prosecution of criminal offenses by information is not 
in conflict with the Constitution of the United States. 

Appeal from Superior Court, Sacramento County. 

Attorney-General for respondent. 
McFarlane dt Jones for appellant. 

By the Coubt : 

The ruling of the Court overruling the objections of de- 
fendant to the order fixing the day of execution, is not ap- 
pealable. 

Every question urged on the argument of this appeal was 
disposed of on the former appeal. Moreover, the verdict of 
the jury was sufficient and regular. {People v. Welch, 43 Cal. 
174.) And further, the provision of the Constitution of this 
State as to the prosecution of criminal offenses by informa- 
tion (Sec. 8, Art. I) is not in conflict with the Constitution 
of the United States. (Kalloch v. The Superm* Court of the 
City and County of San Francisco, 56 Cal. 229.) 

The order fixing the day for the execution of the judgment 
is affirmed. 
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No. 10,819. 

PEOPLE, Plaintiff, v. MAKKHAM, Defendant. 

Bbibk — Police Ofticeb. A police officer who receives money in consideration 
of his promise not to airest any one of a class of offenders against the 
criminal laws is gailty of receiving a bribe, and it is not necessary to 
allege in the information or prove at the trial that some person or 
persons did subsequently commit the crime, and that the officer, having 
the opportunity, failed to arrest such person or persons. 

Evidence — Impbaohm ent of Witness. When it is sought to impeach a wit- 
ness, and the Inquiry is as to his reputation for truth, honesty and in- 
tegrity, the answer must be as to his general reputation. What a wit- 
ness' reputation is among the police officers of San Job6 does not 
establish his general reputation. 

Pbaotioe — AppEiLABLEOBDEB. The Order denying defendant's motion in 
arrest of 'judgment is not appealable. 

Appeal from Superior Court, Santa Clara County. 

J. JET. Campbdl, District Attorney, for plaintiff. 
T. H. Laine for defendant. 

McKiNSTBY, J., delivered the opinion of the Court: 

The charging part of the information is as follows: ''The 
said W. W. Markham, on the 30th day of December, A. D. 
1882, at the county and State aforesaid, then and there being 
an executive officer, namely, a police officer of the city of San 
Jose, county of Santa Clara, aforesaid, did ask, receive, and 
agree to receive, a bribe, to wit, fifteen standard dollars, 
lawful coin of the United States of America, upon an under- 
standing and agreement that he would not arrest persons en- 
gaged in violating Section 330 of the Penal Code of the State 
of Calif ornia, nor would he arrest persons engaged in violating 
the gaming ordinance of the said city of San Jose, contrary to 
the form of the statute,'* eie. Defendant demurred to the in- 
formation on the ground ''that said information is uncertain in 
that it cannot be ascertained therefrom whether he is charged 
with making a corrupt agreement not to arrest under Section 
330 of the Penal Code, or for a violation of a city ordinance." 

A defendant cannot demur to an information on the ground 
that it is uncertain. (Pen. C. 1004.) 

It is contended by appellant, however, that the facts stated 
in the information do not constitute a public offense. 

Section 1012 of the Penal Code provides: "When the 

objections mentioned in Section 1004 appear on the face of 

the indictment or information, they can only be taken by 

demurrer, except that the objection to the jurisdiction of 

. the Court over the subject of the indictment or information, 
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or that the facts stated do not constitute a public offense, may 
be taken at the trial, under the plea of not guilty, or after 
the trial, in arrest of judgment.'* 

At the proper time defendant moved an arrest of judg- 
ment on the ground that the information did not state facts 
constituting a cause of action. He also moved for a new trial. 

Section 68 of the Penal Code reads: "Every executive 
officer * * * who asks, receives, or agrees to receive, 
any bribe, upon any agreement or understanding that his 
vote, opinion or action upon any matter then pending, or 
which may be brought before him in his official capacity, 
shall be influenced thereby, is punishable by imprisonment 
in the State Prison not less than one nor more than fourteen 
years," etc. 

The seventh section of the same Code defines the word 
* 'bribe" to signify anything of value or advantage, present 
or prospective, or any promise or undertaking to give any, 
asked, given or accepted, with a corrupt intent to influence 
unlawfully the person to whom it is given in his action, vote 
or opinion in any public or official capacity." 

The objection of appellant's demurrer is more specifically 
stated in his points filed in this Court. ' ' There was nothing 
(in the information) to show that anything ever could or did 
come before him in his official capacity concerning the matter." 

If we understand the argument of counsel, it is to the 
effect that the information should have stated that Section 
330 of the Penal Code was bein^ violated by certain persons 
when the fifteen dollars was given and received, with the 
understanding that defendant should not arrest such per- 
sons, or that when the money was paid it was paid in con- 
templation of an intended violation of the section by certain 
persons, and was received under an agreement of defendant 
that he would not arrest such persons. Further, that in case 
the information had alleged tnat Section 330 was being vio- 
lated when the money was paid, it should also have alleged 
that defendant in fact failed to arrest the persons guilty of 
such violation. At the least, the argument of counsel for 
appellant involves the proposition that in case the informa- 
tion alleges that money is paid a police officer, and by him 
received, with the understanding that he will not arrest per- 
sons who subsequently shall commit a certain crime, it must 
also allege that some person or persons did subsequently 
commit the crime, and the officer, having the opportunity 
and ability to arrest, failed to arrest such person or persons. 

But we think when a police officer receives money in con- 
sideration of his promise that he will not arrest any one of 
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a class of offenders against the criminal laws, he is guilty of 
receiving a bribe, because the case of one who has committed 
the offense, and the consequent duty of the officer to arrest, 
is '' a matter which may be brought before him in his official 
capacity." We are of opinion that a police officer who shall 
receive a weekly stipend, or a single payment of money , in con- 
sideration of his promise not to arrest any violator of the gaming 
law, is not only morally guiltv, but may be found guilty under 
the statute, without his trial involving the necessity of the 
prosecution establishing the commission of a distinct crime by 
a third person, together with a want of energy and efficiency 
on the part of the officer in securing the arrest of the third 
person. 

The scope of the definition of bribery is as broad as the 
duties of the officer who accepts the brioe. It is the duty 
of a police officer to arrest, with or without warrant, accord- 
ing to circumstances, every person who violaj;es Section 330 
of the Penal Code. If, therefore, he agreed, in considera- 
tion of money paid him, not to arrest any person who 
should violate Section 330, it would seem to the ordinary 
comprehension that he was bribed with respect to a matter 
which might be a subject of his official action. 

In opposition to tne. view above set forth appellant cites 
certain cases. They are: People ex rel, Purley, 2 Cal. 564; 
Barefiddv. Ihe State, 14 Ala. 603; CoUim v. The State, 25 
Texas (Supplement) 202; Ihe States. Hughes, 43 Texas, 618; 
Newell V. Commonwealth, 2 West Va. 88, and Old v. Common-' 
wealth, 18 Grat. 918. 

But the decision in People ex rel, Purhy turned upon the 
phraseology of a statute different from that now under con- 
sideration. It was held that under the statute of 1850^ 
which confined the offense of bribery of a judicial officer to 
the payment or offer to influence such officer ''to act more 
favorably to one side than the other in a suit, matter or 
cause, or pending or brought before him," it should appear 
that a particular legal proceeding named in the presentment 
was commenced, or, at least, was to be commenced. 

In Barejidd v. Ihe Staie, the defendant below had been 
indicted for bribing a Justice of the Peace by corruptly 
promising him $25 to influence his decision in a certain con- 
troversy or proceeding that might be brought before him, 
wherein Miles Barefield was to be plaintiff and W. H. Oweu 
was to be the defendant. 

Two of the three Judges of the Supreme Oourt of Ala- 
bama held that while anoffer to bribe a judicial officer was 
a grave offense at the common law, yet under the statute (sim« 



110 People v. Mabeham. 

ilar to ours) it was necessary, to constitute the bribery, that 
there must have been an acceptance of the bribe, and, also, 
it must appear that the cause or proceeding was pending be- 
fore the Justice when the ofter was made, or that the cause 
or proceeding was afterward instituted, so that in the ordi- 
nary course it would come before him. Mr. Justice Chilton 
dissented from his brethren upon both the points on which 
their conclusion rested, and we concur with his view of the 
law. He said: "But 1 feel constrained to diflfer with my 
brethren, as to the construction which they place upon the 
statute under which the conviction was had. in my judgment, 
it is not indispensable that the matter, cause or proceeding, 
in which the decision or judgment of the officer is to be in- 
fluenced by the bribe, should afterward be actually brought 
before him, in order to constitute the offense. But if the 
party corruptly give, or promise any gift or gratuity whatever, 
* with intent to influence the act, vote, opinion, decision or 
judgment' of any officer, whether executive, legislative or ju- 
dicial, on any matter, cause or proceeding, which may be 
then pending, or may by law come or be brmigkt be/ore kirn in 
his official capacity, the crime is complete, although the matter 
never should come before such officer. The law, it is well 
remarked, abhors the least tendency to corruption; and at 
common law, attempts to bribe, though unsuccessful, were 
held indictable. (1 Eussell on Crimes, 156; United States v. 
Wart-all, 2 Dall. 185; Bex v. Plympton, 2 Ld.tRaym. 1377; 
Bex V. Vaughn, 4 Burr. 2494; affirmed in Bex v. PoUman et 
al., per Lord Ellenborough, 2 Camp. 230.) It is true, the in- 
tention to corrupt the Justice, in regard to his anticipated 
action upon the case, is not an offense which the law can 
punish : but when that intention is evidenced by overt acts — 
when the promise is complete to confer upon the officer the 
reward, as a premium to incline him to act contrary to his 
duty, and in violation of the known rules of honesty and in- 
tegrity, the defendant has done his part toward consummating 
the guilt, and the punishment inflicted is not disproportioned 
to the demerit of his crime. The matter, cause or proceed- 
ing must be one which mxiy come before him — that is, comes 
within his jurisdiction, or which may be brought before the 
officer, or which may be pending at the time of the corrupt 
promise. The Legislature, I think, did not intend that the 
prosecution should depend upon the fact whether the officer 
actually had it in his power to carry out the corrupt agree- 
ment before the indictment was exhibited. It is sufficient, 
I think, that the subject-matter upon which the bribe was to 
operate existed, and could legally be brought before the 
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officer in his official capacity. The offense consists, in con- 
templation of the statute, in poisoning and corrupting the 
fountain of justice, and although the particular deleterious 
consequences designed to be effected by the parties has not 
ensued, the State, nevertheless, has an officer corrupted, and 
society has lost all protection for its rights, so far as the ad- 
ministration of the law by him is concerned." 

In Ihe State y. Hughes^ the defendant was indicted under a 
statute which made it a felony to bribe a witness. It was 
held that a charge that the defendant offered a person money 
to avoid becoming a witness was not authorized by the work- 
ing of the statute. In Newell v. Commonwealth, decided in 
1795, it was said that a common-law information which at- 
tempted to allege that defendant, a Justice of the Peace, cor- 
ruptly received a bribe to vote for a certain person as Clerk 
of the Peace, and that he did vote for such person, was too 
uncertain in not averring that an election for Clerk of the 
Peace was in fact held. In Old v. CommonweaUk the only 
question considered was whether the evidence justified the 
verdict of guilty. It was held that a new trial was properly 
denied. In Collins v. The State (25 Texas, Supplement), the 
indictment, founded upon a statute, omitted to state that the 
matter, to influence his action upon which it was alleged 
money was offered to the District Attorney, was a matter of 
such nature as ever could come before him for official 
action. • ^ 

None of the cases cited, when analyzed, would require a 
construction such as is claimed by appellant to be the cor- 
rect construction of the section of our Code. The nearest 
case is Barejield v. Ihe State, and of that case we remark 
that the reasoning of the dissenting Judge is to us more 
satisfactory than that of the prevailing opinion. 

Here the duty of the defendant was to arrest those vio- 
lating a certain law, and the duty was one which he might at 
any time be required to discharge. The matter might be 
presented to him for official action. The 67th section of the 
Penal Code provides that any person who gives or offers a 
bribe to any executive officer, with intent to influence him 
in respect to any act, etc., as such officer, is punishable. By 
the 67th section the offense defined is that of one who offerSy 
by the 68th that of one who receives^ a bribe. If the witness 
who testified he paid money to the present defendant was 
informed against, would it not be enough to allege in the in- 
formation that he paid the money in consideration of a 
promise that the officer would not arrest any person for a 
violation of Secfion 330 of the Penal Code? His offense 
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was complete. In the language of Mr. Justice Chilton, ''the 

Legislature did not intend that the prosecution should 

depend upon the fact whether the officer actually had it in 

his power to carry out the corrupt agreement before the in- ||| 

dictment was exhibited." (See, also, People'^, Ah Fook, 6 " 

Pac. 0. L. J. 1021.) People v. Kalloch (11 Pac. 0. L. J. 

86) in no degree conflicts with the views above expressed. 

At the trial a witness, Cole, was asked by defendant's 
counsel: '* Do you know Ah Hung's reputation for truth, 
honesty and integrity in San Jose ?" Ah Hung had been 
examined as a witness on behalf of the prosecution. To 
the question above recited, the witness Cole answered: ''I L 

know his general reputation among the officers of San Jose — 
that is all." On objection, the answer was ruled out by the 
Court.' 

A witness may be impeached by evidence that his general 
reputation for truth, honesty and integrity is bad. (G. 0. P. 
2051.) The section of the Code as to reputation for trvik is 
but declaratory of the common-law rule. The evidence, to 
be competent, must be as to witness' general reputation in 
the community in which he resides — that is to say, to impeach 
him when the inquiry is as to his reputation for truth, he 
must have reached tne bad eminence of notoriety as a liar. 
(4 Cush. 167; 17 Wall. 586; Wharton on Ev. 562-3.) The 
attack must be on .his reputation amongst his neighbors, 
whether they know him personally or not, or amongst those 
who have had opportunities of ascertaining his reputation 
as generally estimated. (1 Green. Ev. 461). 

The question propounded to the witness was not as to the 
general reputation of Ah Hung, and the answer of the wit- 
ness did not respond to any supposed question as to general 
reputation. The number of police omcers in San Jose is, 
for aught that appears in the transcript, very limited, and 
there is no suggestion that Ah Hung^ acquaintances and 
associates were confined to members of the police depart- 
ment. However this may be, if we assume, as we must 
assume, that there are few policemen in San Jose, their 
opinion of his character does not establish his general repu- 
tation in the community. 

Bead as a whole, the charge of the Court below fairly pre- 
sented the law. 

The order denying defendant's motion in arrest of judg- 
ment is not appealable. 

Judgment and order denying new trial affirmed. 

We concur: Boss, J., Sharpstein, J., Myrick, J., McKee, 
J. , Thornton, J. 
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Current Topics. 



A NOVEL CASE. 

A noteworthy case is the colored boy's action for compensa- 
tion for furnishing blood, by the operation of transfusion, to the 
defendant when he was asphyxiated. This case is an apt illus- 
tration of the way in which eyery step in the progress of applied 
acsience gives rise to new questions. It was said that the action 
^was for goods sold and delivered, and this may not have been 
an inappropriate form for the pleader to resort to; but it is 
curious to observe that the novelty of the relation of the parties 
involves different legal elements. The defendant was asphyx- 
iated and could neither order goods nor request services, nor 
call a physician who might act as his agent in so doing. Nor 
did he have any opportunity, on recovering consciousness, to 
jeject the service or return the goods. But these circumstances 
and others, although they might be regarded as taking the case 
out of the category of ''goods sold," do not necessarily affect 
the meritorious character of the claim nor deprive it of a legal 
foundation. 

The case is more like those of services rendered in an emer- 
gency, where even voluntary assistance, if followed by a recog- 
nition of its value and a promise of reward, has been held to 
give a legal right. — Cent. L. J. 



LAWYERS' CLOTHES. 

" The Chicago Legal Adviser denounces the ' present disgust- 
ing style of short coats' worn by lawyers. We concur: any- 
thing connected with a suit that is short should be disgusting to 
the professional mind." (Alb. L. J.) 

We reply to the Adviser, ** Thou canst not say, we do it " 
The California lawyer wears his coat long, too long. The 
excuse most prevalent is his limited number of suits. 
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Supreme Court of California. 



Department No. 1. 



[Filed August 28, 1883.J 

No. 8663. 

THE PEOPLE'S SAVINGS BANK, Appellant, 

V. 

HODGDON, Eespondent. 

Dkybtox — JuDonNT IN Ejxotmxnt — AftkA'Aoqxtibxd Titlx. Title of an- 
terior date, acquired intermediate the joining of issne in an action of 
ejectment and the entry of the judgment therein, is not affected by 
the judgment if not set up by supplemental pleadings. 

Appeal trom Superior Court, Sacramento County. 

Freeman & Bates for appellants. 

O'Brien, Hodgdon and Holl for respondent. 

Boss, J., delivered the opinion of the Court: 

Action to quiet title. It is conceded on both sides that 
one Gass was the owner in fee of the property in controversy 
on the 29th day of June, 1855. Being such owner, he, on 
the 17th day of December, 1858, mortgaged the property to 
Morse & English, trustees, etc. April 21, 1863, a complaint 
was filed for the foreclosure of the mortgage, and the pro- 
ceedings were regularly conducted to judgment, under which 
the property was duly sold by the Sheriff .on the 6th of 
July, 1863, to Morse & English, who received a certificate of 

Surchase, which, in the year 1869, they assigned to Laidley, 
[ickox & Dale. 

After the execution pt the mortgage to Morse and English, 
and on the 22d of November, 1860, Gass conveyed the prop- 
erty by deed to Jane Griflin, who thereupon entered into its 
possession. In the year 1868 the present defendant Hodg- 
don commenced an action of ejectment against Jane Griffin 
and other persons to recover the possession of a block of 
land including the land here in question. In that action Jane 
Griffin, on the 13th of July, 1869, answered, denying that 
Hodgdon had any right or title to this land, and alleging her- 
self to be the owner in fee thereof. This answer was filed 
prior to the execution of the Sheriff's deed to Laidley, Hickox 
and Dale pursuant to the sale made under the decree of fore- 
closure of the Gass mortgage. The Sheriff's deed was, how- 
ever, executed subsequently in the same year — that is to say, 
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in the year 1869. In 1870 Laidley, Hickox and Dale exe- 
cuted to Jane Griffin a deed conveying the said property to 
her. In 1872 the ejectment suit of Hodgdon v. Griffin et ah 
was regularly tried upon its merits, and judgment was ren- 
dered therein in favor of Hodgdon and against the said Grif- 
fin and' others for the recovery of the land involved therein, 
including that here in controversy, under which judgment 
Jane Griffin was dispossessed and Hodgdon placed in pos- 
session. 

The single question in the present case is whether Jane 
Griffin, and her co-plaintiff, who claim, under her, are con- 
cluded by the judgment rendered against her in the eject- 
ment suit. 

When Hodgdon commenced his action of ejectment, and 
when Jane Griffin filed her answer therein, the legal title to 
the property in controversy was in Jane Griffin, because of 
the deed executed to her by Gass. The title was, however, 
subject to be divested by the culminating step in the fore- 
closure proceedings, to wit, by the execution of the Sheriff's 
deed. -The title was so divested in the year 1869. When 
Laidly, Hickox and Dale received the deed from the Sheriff 
they took the title as of December 17th, 1858 — the date of 
the mortgage by virtue of which the foreclosure proceedings 
were had. {McMillan v. BicJiards^ 9 Oal. 412.) They thus 
became vested with the legal title to the property as of a date 
anterior to the deed from Gass to Jane^Griffin an^ anterior to 
the ejectment duit of Hodgdon; and not being parties to that 
suit, they were of course unaffected by it. They could, there- 
fore, undoubtedly have asserted their title against both Hodg- 
don and Jane Griffin. In 1870 they conveyed their title to 
Jane Griffin. It is true that that conveyance was made in- 
termediate the filing of her answer in the ejectment suit and 
the trial of the action, but the title she got by the convey- 
ance was not the same title she had when the suit was com- 
menced and when her answer was filed; for the title she had 
at those dates was subject to the mortgage, and therefore 
subject to be, as it was, divested by the execution of the 
Sheriff's deed in pursuance of the sale made by virtue of the 
decree of foreclosure; the title she got by the deed from 
Laidley, Hickox and Dale conveyed to her the absolute fee 
of the property as of date December 17, 1858, unaffected by 
any subsequent conveyance or action. This title Jane Griffin 
did not hold at the time she joined issue in the action brought 
against her by Hodgdon, but it was acquired by her inter- 
mediate that time and the entry of judgment in that case, and 
was not set up by supplemental answer. It was, thereifore^ 
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not involved in that action, and was, therefore, nnalfected by 
the jadgment therein rendered. ( Valentine r. Mahonetfy 37 
Oal. 396; Thompson v. McKay, 41 Cal. 221; Bagley v. Ward, 
37 Oal. 121.) 

Judgment and order reversed, and cause remanded for a 
new trial. 

We concur: McEinstry, J., McEee, J. 



In Bane. 

pPiled September 21, 1883.J 
No. 918a 
GRADY, Pbtitioneb, 

V. 

THE SUPERIOR COURT OP FRESNO COUNTY- 

OoNTBMFT — Fink — Ezeoution— Habeas Gobpus. For a contempt commit- 
ted in the presence of respondent, petitioner was adjudged to pay a 
fine of $100, and in default of such payment to be imprisoned one 
day for each dollar of the fine. After imprisonment following default; 
petitioner was, on fuibeas corpus before a Superior Judge in another 
county, discharged from custody. EM, such discharge from the im- 
prisonment portion of the judgment did not operate to prevent re* 
Bi>endent from subsequently enforcing the collection of the fine bj 
execution against the petitioner's property. (Penal Code, 1214.) 

Review. 

W. D. Orady for petitioner. 

By the Court : 

It is admitted that the Superior Court had jurisdiction of 
the proceedings for contempt. That being the case, and the 
Court having imposed a fine, it was competent for the Court 
to enforce its collection by execution. (Sec. 1214 Pen. C.) 

As to that portion of the order adjudging the petitioner 
guilty of contempt, which directed that imprisonment should 
be used as a means of collecting the fine imposed, it is suffi- 
cient to say that Section 1487 of Penal Code makes it the 
duty of the Court or Judges to whom a writ of habeas corpus 
is returned, in case it shall appear that the petitioner is in 
custody by virtue of process from any Court, Judge or offi- 
cer, and that the jurisdiction of such Court, Judge or officer 
was exceeded in adjudging that the petitioner should be 
imprisoned, to discharge the petitioner. Section 1496 t>l 
the same Code declares that no parson who has been die- 
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charged by the order of a Court or Judge on hcibeaa corpus 
can be again imprisoned, restrained or kept in custody for 
the same cause, except in certain specified cases, of which 
the present is not one. We think mat the adjudication of 
the Superior Judge on habeas corpus that the judgment of 
the Court, in adjudging that the petitioner be imprisoned 
was in excess of its jurisdiction (upon which followed the 
consequence that the petitioner could not again be impris- 
oned lor the same contempt), was in effect an adjudication 
(which the Judge on habeas corpus had full power to make*), 
that the portion of the contempt judgment which provided 
for such imprisonment, was null and void. This leaves the 
judgment of the Superior Court, in the contempt proceeding, 
as imposing a fine only, and places the case within Section 
1214 Penal Code. 

We wish it to be distinctly understood that we express no 
opinion with respect to the correctness of the judgment of 
the Superior Judge on habeas corpus. His view of the law is 
not aumority binding upon any other Judge or Court, shoxdd 
the same question arise in another case upon the same or 
similar facts. 

The application for a writ of review is denied, and the 
order to show cause is discharged. 

(Thornton and Sharpstein, JJ., express no opinion.) 



In Bai^e. 

[Filed August 20, 1883.] 
No. 8636. 
CABBOLL, Bespondent, v. BELDEN, Appellant. 

CoXUrUOT OF KviDCMCI. 

Appeal from Superior Court, Yolo County. 

W. B, Ireadtodl for respondent. 
Boche d Desbeck for appellant. 

By the Coubt: 

There is a substantial conflict in the evidence regarding 
the understanding of the parties as to the transactions in- 
▼olyed in this case. Therefore we will not disturb the find- 
ing of the Court below. 

Judgment and order affirmed. 
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Depabtment No. 1. 



LFUed August 28, 1883.] 

No. 8901. 

WILSON, Appellant, r. WILSON, Bespondent. 

Appbaii — How THK Opinion Should be Made a Pabt of the Bbgobd. 
When a conclusion of law is legitimately drawn from the facts, any- 
thing occurring at the trial which by law is not made a part of the 
judgment-roll which shows that the decision is erroneous, must be 
brought into the record by a bill of exceptions. So where the appel- 
lant did not except to the opinion of the Court, nor move upon any 
grounds of law or fact for a decision by the Court upon what he con- 
sidered the principle of law applicable to the case, nor resort to any of 
the modes known to the law for making the opinion a part of the 
record, the opinion will not be considered on the appeal. 

Appeal from Superior Court, Sacramento County. 

Grove L. Johnson, Henry Edgerton and Rohtert T. Devlin 
for appellants 
Ireeman, Bates and Hart, for respondent. 

MoKee, J., delivered the opinion of the Court; 

In this case the only issue presented to the Court for trial 
and determination was, whether a transaction which took 
place between the parties on the 26th of November, 1875, 
was intended as a mortgage or a conditional sale. By its 
finding, filed pursuant to Sections 632-33 C. C. P., the Court 
decided that the transaction was a conditional sale, and gave 
judgment for the defendant. The finding was made upon 
conflicting evidence, but the evidence was sufiicient to sus- 
tain the finding, and the finding was sufficient to sustain the 
judgment. 

It is contended, however, that the facts found did not 
warrant the conclusion drawn from them, and that the judg- 
ment entered thereon is erroneous. This contention is not 
founded upon the record of the case; for while the notice of 
motion for a new trial designated, as ground upon which the 
motion would be made, that ''the decision is against law," 
the specification of error is that '' the Court erred in ren- 
dering judgment for defendant, because the opinion of the 
Court shows conclusively that the judgment should have 
been in favor of plaintiff." 

This specification concedes the facts as found by the 
Court; and as the Court found that the deed and agreement 
in writing, executed by the parties, on the 26th of Novem- 
ber, 1875 (which the plaintiff alleged were intended and un- 



Wilson v. Wilson. 119 

derstood as a mortgage to secure an indebtedness due by 
him to the defendant) were not intended or understood by 
the parties thereto, or either of them, to be, or to consti- 
tute a mortgage to secure any sum whatever, and the same 
did not constitute a mortgage," it necessarily followed, as a 
conclusion of law, that the defendant was entitled to judg- 
ment, and the plaintiff was not. Judgment was therefore 
properly entered for the defendant, upon a conclusion of law 
legitimately dfawn from the facts found. 

Where a conclusion of law is not legitimately drawn from 
a finding of facts, it may be reviewed without a bill of ex- 
ceptions. {Thorfipson v. Hancock, 51 Cal. 116.) Such an 
error, if it exist, is apparent upon the judgment-roll. But 
if the conclusion be legitimately drawn from the facts as 
found, there is not, in that regard, any error apparent on 
the judgment-roll; and if anything has occurred, on the 
trial and determination of a cause, which shows that the 
decision by the Court was erroneous, and is not made by law 
part of the judgment-roll, it must be brought into the record 
of the case by a bill of exceptions. If it is not made part of 
the record by a bill of exceptions, or by some other mode 
sanctioned by law, it is not reviewable by the appellate 
Court. 

Here the matter or thing to which the appellant objects 
is an opinion delivered by the Court below, in rendering 
judgment which, it is contended, shows that the Court 
reached its conclusion by the erroneous application of a 

I)rinciple of law to the evidence in the case. But the appel- 
ant did not except to the opinion, nor did he move, upon 
any grounds of law or fact, for a decision by the Court upon, 
what he considered, the principle of law applicable to the 
case; nor did he resort to any other mode known to the law 
for making the opinion part of the record. In Touchard v. 
CroiVy 20 Cal. 163, the Court said: '*If counsel, when a case 
is tried by the Court without a jury, desire to present for con- 
sideration certain points of law as applicable to the facts estab- 
lished, or sought to be established, upon which the Court might 
be called to charge a jury, were there a jury in the case, the 
proper course is to present them in the form of propositions, . 

{)receding them with a statement that counsel makes the fol- 
ovingpomts, or counsel contends as follows." And in Ghis- 
wold V. Sharpe, 2 Cal. 24, it is said: *'In all cases where the 
Judge below tries the facts of a case, the proper mode of 
reserving the questions of law arising upon the facts, is to 
ask the Court to decide the law as counsel may desire; and 
upon a refusal, to have it noted in the bill of exceptions." 

I 
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Neither that course nor any other known to the law was 
taken to make the opinion, or the alleged principle upon 
which it was based, part of the record in the case. The 
opinion has therefore no place in the record, and cannot be 
considered. (McClory v, McClory, 38 Cal. 575; Hidden v. 
Jordan^ 28 id. 305; Houston v. Williams, 13 id. 24; People v. 
Reynolds^ 11 Pac. L. J. 570.) 

Judgment and order affirmed. 

We concur: Ross, J., McKinstry, J. ' 



In Bane. 
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No. 9056. 

SMITH, PETrrioNER, v, DUNN, Respondent. 

COKSTITUTION — EXTBA COMPENSATION — SaIiABY OF BePOBTEB OF DbCISIONB. 

The Act to pay the salary of the Beporter of Decisions of the Su- 
preme Court for the period elapsing from January 7th to July 1, 1880, 
upon a basis of $2,500 annually (Statutes 1883, p. 292), is constitu- 
tional. For such period the salary of petitioner had not been fixed, 
provided for, or paid; and the Act does not allow e^ra compensation 
within the prohibition of the Constitution. 

Mandamus. 

Geo, H, Smith in P. P. 
Attorney-General for respondent. 

McKee, J., delivered the opinion of the Court: 

By an Act of the Legislature entitled "An Act to pay the 
salary of the Reporter of Decisions of the Supreme Court 
for the period elapsing from January 7 to July 1, of the year 
1880," the sum of $1,208.33 was appropriated out of any 
moneys in the State Treasury, not otherwise appropriated, to 
pay to the petitioner the salary due him for services as such 
reporter during the time specified. The Act took effect on 
the I3th of March, 1883. Appropriation of the sum allowed 
by the law has, in fact, been made, and the money is now in 
the State Treasury for the purpose of the law; but the Con- 
troller of State refuses to draw his warrant for it in favor of 
the petitioner, because, as it is contended, the law conflicts 
with Sec. 32, Art. IV of the Constitution, which prohibits the 
Legislature from granting any ejr^ra compensation or allowance 
to a public oflBcer, and also Sub. 9, Sec. 25, Art. IV, which 
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Erohibits special legislation affecting the salary of any ofiSicer. 
►lit there is nothing in the title, or the'body of the Act which 
expresses an intention to increase or diminish the salary of 
the officer, nor to appropriate money to him as extra compen- 
sation for official services. The entire scope of the Act, 
as expressed in the title and in the Act itself is to fix and 
provide for the payment of the salary of the officer for the 
time specified in the Act. Legislation for that purpose is not 
prohibited by the Constitution, unless the salary itself which 
constituted the subject of legislation, had been already fixed, 
provided for, or paid. If it had been, then the allowance of 
any additional sum for the same purpose would be in the 
nature of extra compensation, and the Act allowing it would 
be unconstitutional and void. But the salary of the plaintiff 
for the time specified in the Act had not been fixed, provided 
for, or paid. The facts are : On the 7th of January, 1880, the 
petitioner was appointed Beporter of the Decisions of the Su- 
preme Court. As such he qualified and entered upon the du- 
ties of his office. By the Constitution of the State, under which 
the appointment was made and accepted he was to receive a 
salary *'not to exceed $2,500 per annum, payable monthly, 
([Art. VI, Sec. 21). In dealing with that provision the Leg- 
islature passed an Act fixing the salary at $2, 500 per annum, 
the constitutional limit, and that sum was appropriated for 
the payment of the annual salary; but the Act did not take 
effect untilJuly 1, 1880; there was therefore an interim dur- 
ing which the salary had not been provided for by law. But 
the plaintiff was entitled to his salary during that time, be- 
cause when he entered into office he consented to the terms 
proposed by the State as to his compensation, i, e., that he 
would receive a salary not exceeding $2,50P annually, payable 
monthly; and there arose such a legal relation between him 
and the State as gave him a public right to have his compen- 
sation fixed, within the constitutional limit, by legislative en- 
actment. And when the Legislature did, by the Act of 1880, 
fix the annnal salary of the office and provide for its payment, 
except as to the time of nearly six months, which had inter- 
Tened between the date of the appointment to the office and 
the taking effect of the law, there still remained a portion of 
the salary, due for that time, for which the plaintiff had a 
Talid and subsisting claim against the State, and for the pay- 
ment of that claim the Legislature was authorized, by Section 
29, Art. IV of the Constitution, to make an appropriation. 
The Act of 1883 was passed for that purpose, and we find in 
it nothing which conflicts with any of the provisions of the 
Constitution. 
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Smith V. Kenfidd (57 Cal. 138) is not opposed to the views 
expressed or the conclusion reached in this case. In that the 
facts were not the same or similar. The case is therefore in- 
applicable. 

Let the writ issue. 

We concur: Myrick, J., Sharpstein, J., Thornton, J. 

I concur in the judgment : Eoss, J. 

CONCURRING OPINION. 

I concur in the judgment. When the Legislature fixed the 
salary of the Reporter he became entitled to demand and re- 
ceive compensation at that rate from the commencement of 
his term so soon as the Legislature should appropriate moneys 
for that purpose. By the Act of March 13, 1883, monevs 
were appropriated for the payment of his salary from the 
commencement of his term to the date when the Act fixing 
his salary took eifect. McKinstry, J. 



In BiNE. 

[Filed September 22, 1883.] 

No. 5110. 

L. F. MOULTON, Plaintiff and Eespondent, 

W. H. PAEKS, ELI DAVIS, W. H. PERDUE, A. B. VAN 
ARSDALE, G. W. SANTEE, GEORGE OHTLER, 
JAMES T. LEART, JOHN DOE and RICHARD 
ROE, Defendants and Appellants. 

PbAGTIOE — SUPPLBMBMTAL PLEADINGS— EmINBNT DoMAIN — OoNSTITDTIOir. 

Action brought against Parks, Davis, Perdue, Van Arsdale, bantee, 
Ohyler, Leary, John Doe and Richard Roe, to enjoin them from 
farther maintaining and continuing a certain dam constructed in 1874 in 
Colusa County and for damages caused plaintiff by its erection. The 
dam was first built by the defendant Parks under a contract awarded 
to him and under plans adopted by the Supervisors of Sutter County 
and the engineers of Levee District No. 5, which had been created 
under the provisions of the Act of the Legislature of March 25, 1868. 
Defendants Perdue, and Van Arsdale and Davis were members of the 
Board of Supervisors and participated in the said proceedings. After 
the commencement of the action the dam was swept away. The Court 
found that subsequently Swamp Land Beclamation District No. 226 
was created under the Act of March 28, 1868, with defendant Parks 
as a trustee, and the defendants Davis, Ohyler and Leary were mem- 
bers of the Board of Supervisors, and that the trustees of said disirict, 
caused the dam to be rebuilt and continue to maintain it. Judgment 
below enjoining all the defendants and for costs and damages. 
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HsLD 1. The persons sued by the fictitious names of John Doe and Biohard 
Boe are not bound by the judgment— the pleadings not haying been 
amended showing their true names, and they having failed to answer. 

2. The judgment against defendants Ohyler and Leary should not stand. 

They had no connection with the erection or maintainance of the dam 
prior to the action. If the subsequent rebuilding connected them 
with the original unlawful act there should have been a supplemental 
pleading setting forth the facts. 

3. The defendants were not entitled to defend under the Act of March 28, 

1868 — they having failed to plead the facts by supplemental answer. 

4. The judgment against defendant Davis should be set aside because, (1.) 

there are no supplemental pleadings to charge him as a member of the 
Board of Supervisors at the time of rebuilding the dam; (2.) the 
finding that when the contract with Parks was made "Van Arsdale, 
Perdue and Davis were members of the Board of Supervisors and 
participated in the proceedings** is not sufficient to support it. 
6. The findings in no way connect Santee with the unlawful act, and the 
judgment against him should be reversed. 

6. Gonceding that the incidental damage caused by a public work author- 

ized by law prior to the adoption of the Oonstitution of 1879 is 
damnum absque injuria, the judgment against Parks is valid, (1) 
because the work was not authorized by the Act of March 25, 1868. 
That Act gave no power to the Board of Supervisors of Sutter County 
to estalish Levee Districts in Colusa County, (2) the Act is un- 
constitutional. 

7. The judgment against Perdue and Van Arsdale is affirmed because they 

aided and abetted 'Parks in his unlawful act by entering into the con- 
tract with him. 

Appeal from Superior Court, Colusa County. 

Belcher & Belcher and Vanclief & Croden for respondent. 
Creed Raymond and A, L, Hart for appellants. 

McKiNSTRY, J., delivered the opinion of the Court: 

In his complaint plaintiff alleges ''that he is ignorant of 
the true names of the defendants above designated as John 
Doe and Bichard Boe, and therefore has thus designated 
them, and prays that when their true names are discovered 
the pleadings and proceedings herein may be amended by 
inserting such names in the place instead of the names 
herein used to designate such defendants." 

The ** defendants" filed an answer. 

The record does not show that the true names of the de- 
fendants designated in the complaint as John Doe and 
Richard Ro9 have been discovered, nor have the pleadings 
and proceedings herein been amended by substituting any 
names for the fictitious names. Did the complaint not show 
that the names John Doe and Richard Roe were fictitious 
names, we might hold perhaps that the persons, whomsoever 
they were, who appeared and answered as John Doe and 
Richard Roe were bound by the judgment — they having 
failed to plead the misnomer or to respond in their real 
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names, to the allegations made against them. But as the 
record reads we construe the answer to be the answer of 
those of the defendants sued by their proper names, to wit: 
W. H. Parks, Eli Davis, W. H. Perdue, A. B. Van Arsdale, 
G. W. Santee, George Ohyler and James T. Leary, and the 
injunction as operative only against such persons, their ser- 
vants, etc. 

The complaint was filed January 13, 1875. 

It avers that the plaintiff now is, and for more than two 
years last past has been, the owner and in possession of a 
tract of land, containing 158 acres, situated in the County 
of Colusa, which tract is specifically describe_d; that the land 
has been held and possessed by plaintiff for farming, graz- 
ing and fruit-growing purposes, and is of the value of $5,000 
for such purposes; that plaintiff has and for more than a 
year past has had on said land a dwelling-house, usually 
occupied by plaintiff 's tenants and employes, about one-half 
mile of fence, a well, corrals, and an orchard of fruit-bear- 
ing trees, of the value of $800. 

The foregoing allegations of the complaint are denied by 
the answer, but the Court below found them to be true, and 
the evidence is not before us. 

The complaint further avers that plaintiff's land is situ- 
ated between Butte Creek and the Sacramento Eiver, above 
where Butte Slough puts out of said river, that said slough 
puts out of said river below plaintiff's land, less than a mile 
therefrom, and running in a southeasterly direction to the 
mouth of Butte Creek, flows thence in a southerly direction 
to and into said river, at a point more than twenty miles 
south of and below plaintiff's land; that Butte Creek rises 
and has its source more than forty miles northeast of plaint- 
iff's land, and flows in a southwesterly direction, and into 
Butte Slough at a point on said slough about two and one- 
half miles southeast from plaintiff's land; that Butte Creek 
and Butte Slough from their point of confluence with each 
other, and the said Butte Creek from a point at least twenty 
miles northeast of plaintifi"s land, to such confluence, flow 
through a basin of low land, which basin is bounded on the 
west by a strip of high land from . one to three miles in 
width, extending along the east bank of the Sacramento 
Eiver, from a point on said river about thirty miles above 
and north of where said Butte Slough puts out of said river 
to a point where said slough enters said river, and on the 
east by the high lands adjacent to the Butte mountains, and 
the high lands along the west bank of the Feather Eiver — 
which said basin has an average width of about two miles; 
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that during the winter and spring months in each and every 
year large quantities of water flow through said basin, 
slough and creek, filling their banks in said basin and over- 
flowing the same, and the waters from the Sacramento Eiver 
above said high land find, by natural means, their way into 
said basin, so that the water flowing into and in said basin, 
during said months, is in volume double that of the main 
Sacramento River at any point opposite said basin, and said 
waters are discharged through said creeks slough and basin 
into the Sacramento and Feather Eivers more than twenty 
miles south of and below plaintiff's land. 

The answer admits the allegations of the complaint last 
set forth, except that the defendants deny that Butte Slough 
runs to the mouth of Butte Creek, or into the Sacramento 
Eiver at any point; deny that Butte Creek runs into Butte 
Slough, or that there is any junction or confluence of said 
creek and slough, " except that both run into the same large 
basin of tule and swamplands;" alleged that the water flow- 
ing into or through the basin described in the complaint, is 
in volume not more than one tenth of the water of the main 
Sacramento, and deny that the waters of the basin described 
in the complaint, or any part thereof are discharged into 
the Sacramento or Feather Eiver, through said creek or 
slough at any point south of the head of said slough. 

The Court found, that Butte Slough runs to the mouth of 
Butte Creek, and flows thence in a southerly direction * * to 
and into the tules of Sutter county " at a point more than 
five miles south of and below plaintiff's land; that Butte 
Creek flows into Butte Slough at a point on said slough 
about two and onerhalf miles southeast of plaintiff's land; 
that Butte Creek and Slough from the point of their con- 
fluence flow through the basin described in the complaint, 
and discharge their waters into the said "tules of Sutter 
County," and that in the winter and spring months the 
waters flowing to and in said basin are in volume about 
equal to that of the main Sacramento at points opposite said 
basin. 

Thus the finding of the Court accords with the last recited 
allegations of the complaint, except that the Court finds 
that, after their junction, Butte Creek and Slough flow into 
the tules of Sutter county, instead of finding that Butte 
Creek and Slough flow into the Sacramento and Feather 
Eivers, as alleged in the complaint.' 

It is averred in the complaint, and admitted by the an- 
swer, that the Sacramento Eiver is a navigable stream from 
the town of Eed Bluff, in the County of Tehama, a distance 
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of seventy miles above and north of plaintiff's land, to it^ 
mouth, and from said town to said land and slough flows 
nearly due south; that opposite the basin described in the 
complaint, the banks of said river are from ten to twenty 
feet higher than the banks of Butte Creek where said creek 
flows through said basin. ' 

The complaint further alleges that plaintiff's land is part 
of the said strip of high land lying on the east bank of the Sac- 
ramento River, and, during the winter months of every year, 
is at times partially overflowed by the waters of said fiutte 
Creek, and by the waters of the Sacramento Eiver, that find 
their way into said basin as aforesaid, but such overflow is 
slight, and does not interfere with the use and enjoyment of 
said land for the purposes for which it is owned and pos- 
sessed; that said land is relieved from said overflow by the 
flowing off of said waters through said basin, creek 
and slough, which constitute the natural and only outlet for 
said water; that if said slough, creek and basin remain open 
and the slough and creek unobstructed, the flood-waters of 
each years will be drained off before any injury is done to 
said land of plaintiff or the improvements thereon. 

The answer denies these last averments. The Court found 
as alleged by plaintiff, except that it found a portion only of 
plaintiff's land was part of the high land on the east bank of 
the Socramento. 

The plaintiff further pleads : That defendants on the 17thi 
day of October, 1874, unlawfully and wrongfully raised, con- 
structed, and ever since have maintained a dam across said 
basin below and within about two miles of plaintiff's land and 
upon the freehold of defendants, that said dam extends from 
tne high lands on the east side of said basin to the high land on 
the west side thereof, and crosses said Butte slough and Butte 
creek at points one-fourth of a mile above and north of their 
confluence, and is of sufficient height, length and strength 
to dam up and entirely obstruct, and does dam up and en- 
tirely obstruct said creek, slough and basin, and prevents 
the flow of any of said waters through the same at and below 
said dam, and has since its construction and before the com- 
mencement of this action, caused the waters that flow upon 
plaintiff's land as aforesaid to remain thereon, and the waters 
which naturally, and which but for said dam would flow 
through said basin, creek and slough without damage or injury 
to plaintiffs land, to back*up, overflow and remain upon plain- 
tiff's land, to his damage in the sum of one thousand dollars. 

The answer denies that either of the defendants ever built, 
the dam, except as in the answer subsequently admitted, and 
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* 

expressly denies that the dam has obstructed the preek, 
sloughy or basin, or that it caused any water to flow or remain 
upon plaintiff's land, or that, by reason of the dam, plaintiff 
has sustained any damage. 

The Court found that the dam dammed up and obstructed 
the said creek, slough and basin, and did cause the waters 
flowing upon plaintiff's land to remain thereon for a greater 
length of time than they would have remained except for said 
dam. 

The plaintiff, in his complaint, further alleges that the 
defendants intend to, and will, unless prevented by the 
judgment of the Court, forever maintain said dam at its 
present height, length and strength, and will forever by it dam 
up and obstruct said creek, slough and basin, and prevent the 
flow of any of said waters; that if defendants so maintain and 
so obstruct the flow of said waters, the waters that flow upon 
the land of plaintiff as aforesaid, will remain thereon, and 
the waters will back up and overflow said land, flood 

{)laintiff's dwelling house, wash away and destroy his f ences^ 
ruit trees, and other improvements, deposit injurious sedi- 
ments, etc. These averments are denied by the defendants. 

Plaintiff's prayer is for an injunction, damages and 
costs. 

The defendants further allege in their answer that, in the 
spring of 1871, in pursuance of an Act of the Legislature 
entitled **An Act to provide for the protection of certain 
lands in the county of Sutter from overflow," approved 
March 25, 1868, defendant, W. H. Parks, together with 
other persons not parties to this action,, claiming in good 
faith to be the owners and in possession of over 60,000 acres 
of land in the county of Sutter, subject to overflow, peti- 
tioned the Board of Supervisors of said county, in accord- 
ance with said Act of the Legislature, to set apart and erect 
into a levee district **a specified portion of said county,'* 
with defined boundaries, of which the said lands of the peti- 
tioners constituted more than one-half the acreage, and to / 
place such levee district under the provisions of the Act of ' 
the Legislature and in accordance therewith, as ** Levee 
District No. 5," in said county. That such proceedings were 
regularly had, that on or before the first day of June, 1871, 
said portion of said county containing over 100,000 acres oiE 
land, in one body, was duly, by said Board of Supervisors, 
erected into a levee district and placed under the provisions 
of said Act, and called ** Levee District No. 5." That be- 
fore the 15th of August, 1871, said Levee District was duly 
and in good faith organized by the election and qualification 
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of all such officers as are provided for by said Act. That 
continually, ever since the said petitioners, the Board of Su- 
pervisors and all the officers of said district have in good 
faith claimed that said district was duly organized under 
said Act, and that it became thereby a municipal cor- 
poration in fact; that the District, by its officers, has in 
good faith claimed the same to be such corporation; and, as 
such, has assessed the property of the District, levied and 
collected taxes, adopted plans for the protection of said 
District from overflow, contracted and paid for a large 
amount of work in pursuance of such plans, issued warrants 
and bonds for large sums of money, which are outstanding 
and unpaid, and done all other acts which said Levee Dis- 
trict might lawfully have done. 

That a part of one of the plans adopted by said Board of 
Supervisors and the Engineers of said District, to protect 
said District from overflow, was the building of the dam or 
levee complained of. That the contract for said dam or 
levee, according to specifications fixed and prescribed by 
said engineers and Board of Supervisors, was awarded to 
defendant,. W. H. Parks, and duly executed by him on the 
23d day of July, 1874. That defendant Parks, with his ser- ^ 

vants, built said dam or levee in exact accordance with said 
contract and specifications, and that none of the other de- 
fendants assisted or participated in the building thereof. 
That defendants Perdue and Van Arsdale, as members of 
said Board of Supervisors and ex-offkio Directors of said 
Levee District, signed said contract for the building of said 
levee (called dam in the complaint) , that defendant. Parks, 
completed said levee according to said contract, and the 
same was accepted by sAid Levee District, and Parks dis- 
charged from further obligations on said contract, long be- 
fore the commencement of this action. 

Defendants further answered that, after the commence- 
ment of this action, and on the day of January, 1876, 

said dam or levee was wholly abated and removed. 

The Court below found that a petition in due form, was 
presented by defendant Parks and others not parties to this 
action, for the formation of a Levee District, as alleged in 
the answer and under the act referred to, that petitioners 
were the owners of more than one-half of the lands des- 
cribed in the petition, that on the 11th of March, 1871, the 
Board of Supervisors duly made and entered an order as 
required by law, erecting said lands into *' Levee District 
No. 5." That the building of the dam was part of, the plan 
adopted. That on the 23d of July, 1874, the Board of Su- 
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perrisors, in pursuance of the act, made and entered into a 
contract with the defendant, Parks, for the construction of 
the dam described, that at the time of the presentation of 
the petition and the making of said order and the taking of 
the other proceedings, the defendants. Perdue, Van Arsdale, 
and Davis, "were members of said Board of Supervisors 
and participated in the proceedings hereinbefore set forth." 

That in pursuance of said contract, defendant Parks con- 
structed on lands of said defendant and others, a dam across 
said basin, creek and slough, within about two miles of 
plaintiff's said land; that said dam was constructed from the 
nigh lands on the east side of said basin to the high lands 
on the west side thereof, crossing said creek and slough at 
points about one-fourth of a mile above and north of their con- 
fluence; that said dam, as constructed, was of sufficient 
height, length and strength to dam up and obstruct, and did 
dam up and obstruct said creek, slough and basin so as to 
prevent, "except, through a gate, culvert and waste way 
respectively," the flow of any of the waters of the same at 
and below said dam, and did cause the waters flowing upon 
plaintiff's land as aforesaid, to remain thereon for a greater 
length of time than they would have remained had it not 
been for said dam; that said dam was constructed by said 
Parks in the summer and fall of the year 1874:. 

That on the 19th of January, 1875, and after the com- 
mencement of this action, the said dam was broken by the 
pressure and force of the waters standing above and north 
thereof, and about COO feet of said dam was then washed and 
carried awaj by said waters, the land above said dam, in- 
cluding plaintiff's said land, being thereby relieved from 
overflow, the water causing said overflow finding an outlet 
throilgh the break in said dam. 

The Court also, at the request of defendants, adopted cer- 
tain findings to the effect following: 

That the object of the dam or levee was to reclaim and 
protect from overflow by water the swamp and overflowed 
lands within the District No. 5; that the dam or levee was 
built in strict accordance with plans and specifications made 
by the engineer of District No. 5, and the contract of de- 
fendant Parks with said District through its proper 
agents, and was completed pursuant to said contract, and 
accepted by said District, before any injury resulted there- 
from to plaintiff; that the basin referred to annually fills and 
overflows from the waters of the Sacramento River and 
Butte Creek to a depth that renders a portion of plaintiff's said 
land unfit for cultivation; and has so overflowed every year 
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• 
for more than twenty years, except the year 1864; and the 
largest proportion of the water, filling said basin, flows 
from the Sacramento Eiver over its banks and through Batte 
Slough; that said basin fills as the river rises, and empties, 
if unobstructed, as the river falls. 

That on the 26th day of November, 1874, the said dam 
backed the waters up and over the plaintiff's land, and caused 
the same to remain thereon until the 19th day of January, 
1875, and that by said dam, plaintiff has been damaged in 
the sum of one hundred dollars. 

Such were the issues made by the pleadings, and such the 
findings of the Court so far as they responded to such 
issues. 

The cause was tried in the District Court in January, 1876, 
and the Court, in addition to the findings above set forth, 
found in substance as follows: That after the break in the 
dam, and after this action was commenced, certain lands in 
Sutter County were formed and created into a Swamp Land 
Beclamation District, designated as Swamp Land Beclama- 
tion District, number two hundred and twenty-six, under 
and in pursuance of an Act of the Legislature entitled * *An Act 
to provide for the management and sale of lands belonging 
to the State, approved March 28, 1868, and the defendant 
W. H. Parks, was thereupon duly elected one of the Trustees 
of said Beclamation District, and he then and there qualified 
and acted as one of said Trustees. That at the time of the 
formation of said Beclamation District, the defendants Davis, 
Ohyler and Leary were the duly elected, qualified and acting 
Supervisors of the said county of Sutter, and have ever since 
constituted the Board of Supervisors of said county. 

That the Trustees of said reclamation district, the defend- 
ant Parks being one of them , afterwards and in pursuance of 
a plan of reclamation by them adopted, made and entered 

into a contract with one for the repair of said dam, and in 

pursuance of the said contract the said in the summer 

and fall of 1875, did repair said dam by rebuilding so much 
thereof as had been previously washed away as above stated, 
and did at the same time enlarge and stengthen the whole of 
said dam; so that the same as repaired, enlarged and 
strengthened the whole of said dam; so that the same as re- 
paired, enlarged and strengthened is sufficient to dam up 
and obstruct the said waters as aforesaid. That the said 
Trustees of said reclamation district ever since — the defend- 
ant Parks being one of them — have had their agents and em- 
ployes upon said dam protecting and maintaining the same. 

That unless restrained the said Trustees will continue to 
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maintain said dam and to keep the same in repair, and will 
forever thereby dam up the waters flowing through said 
creek, slough and basin, so as to overflow and remain upon 
plaintiff's said land as aforesaid, and thereby to cause the 
waters to remain upon a portion of plaintiff's land for a 
period of at least six weeks longer each year than they 
otherwise would. 

The judgment appealed from evjoins the defendants, their 
servants, etc., from constructing, maintaining, etc., and pro- 
vides that plaintiff recover of defendants $100 damages, and 
$369 10 costs. 

The findings were all filed at the same time, but, for con- 
venience of reference, we shall style those first herein before 
set forth as the ** original findings," and those stated to have 
been filed in addition, as the ''additional findings." 

The additional findings, except in so far as they are 
evidence of an intent on the part of defendant Parks to con- 
tinue the dam, are entirely without the issues, and cannot 
uphold a judgment against the defendants, Ohyler and 
Leary. If it be conceded that the original erection of the 
dam was unlawful, and that Parks, Perdue and Van Arsdale, 
(the two last by reason of their having signed the contract 
with Parks) were parties to such unlawful erection, all others 
who aided or assisted in the work, and all who, after it was 
erected, either before or after the commencement of the 
action, aided or assisted in continuing or repairing the dam, 
as agents, servants, employes or co-workers with the persons 
who constructed it, would of course be bound by the judg- 
ment and restraining order against Parks, Perdue and Van 
Arsdale, by virtue of their connection with and relation to 
the defendants last named. But plaintiff ought not, under 
the pleadings in this, action, to have a judgment for damages 
and costs against Ohyler and Leary, who had in no way inter- 
fered with his rights, or assisted others in interfering with 
his rights, prior to the commencement of the action. It is 
found that defendants Ohyler, Leary and Davis were mem- 
bers of the Board of Supervisors when a ** Reclamation Dis- 
trict" was formed under the Act of March 28, 1868, and when 
the Trustees of such Reclamation District let the contract 
for the rebuilding of the dam, in pursuance of a plan by them 
adopted. But if the establishment of the Reclamation Dis- 
trict so connected the defendants Ohyler, Leary and Davis, 
with the rebuilding of the dam — such rebuilding being con- 
ceded to be unlawful — as that they would be held to be 
parties to the rebuilding, the establishment of the Reclamation 
District was a new and independent act on the part of Ohyler, 



132 L. F. MouLTON V. W. H. Parks et al. 

Leary and Davis, in no way connected with the previous 
formation of a Levee District (No. 5) under the Act of 
March 25, 1868, or with the erection of the dam thereunder; 
an act which occurred after the commencement of this action, 
and no supplemental or amended complaint was filed under 
which they could be tried for such subsequent act. Plaintiff 
was not authorized to take a judgment for damages and costs 
against those who, as we have seen, if they did him any 
wrong, did it after suit brought, without supplemental 
pleading; afortioriy when it appears they are acting officially 
and independently in accordance with an act of the Legis- 
lature different from the Act under which the original wrong- 
doers claim to justify. 

And even if it should be conceded, that, in consequence 
of the fact of Ohyler and Leary having been members of 
the Board of Supervisors when the ^'Beclamation District" 
was formed, etc., they should be held as the servants or co- 
workers of the persons who originally built the dam in main- 
taining and continuing it. and the/efore bound by any in- 
junction which should issue against such persons, yet, in 
the absence of supplemental complaint, charging them as 
such co-workers, and giving them an opportunity to deny 
the charge, no judgment for damages and costs should have 
been entlr^d against them. 

The judgment is therefore erroneous as to defendants 
Ohyler and Leary. 

On the other hand, the other defendants were not entitled 
to defend under the Act of March 28, 1868. If it should be 
conceded that the original erection of the dam was unlawful, 
nevertheless if the Act of March 28, 1868, is a valid act, and 
the dam was rebuilt in strict pursuance of that Act, the de- 
fendants would have been entitled to assert the facts, 
(although the rebuilding was done after the suit was brought) 
by way of defense, to show that the dam ought not to be 
abated, or Us coiUinuance enjoined — ^had they pleaded the facta 
by supplemental answer. But they failed to do so. 

Hence, under the pleadings neither was plaintiff authorized 
to take a judgment against defendants Ohyler, Leary and 
Davis, based upon the fact that they were members of the 
Board of Supervisors when certain things were done, subse- 
quent to the commencement of the action, nor can defendants 
rely as a defense upon the establishment of a ''Beclamation 
District" under the Act of March 28, 1868, after the com- 
mencement of the action. 

The answer avers that defendants Perdue and Van Arsdale/ 
as members of the Board of Supervisors and, ex-officio^ 
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Directors of Levee District No. 5, signed a contract for the 
building of the dam by defendant Parks. Whether the ad- 
mission that they signed the contract makes them responsible 
is a question hereafter to be considered. But there is no 
finding in the "original" findings which can be held to 
charge either the defendant Perdue, or Van Arsdale, or 
Davis. The finding is, that, when the petition was presented 
by Parks and others, when the order was made by the Board 
oi Supervisors erecting "Levee District No. 5, ' and when 
the contract was made with Parks, **Van Arsdale, Perdue 
and Davis were members of said Board and participated in 
the proceedings." Non constat ^ but at least one of the three 
voted against the reception of the petition, againt the order 
erecting the District, and against the order, if any, directing 
the contract to be executed. The finding fails to state who 
of the three favored the proceedings. 

There are therefore, no facts found, which can uphold the 
judgment against the defendant Davis, 

Tne judgment against the defendant Santee is clearly 
erroneous. The findings in no way connect Santee with any 
of the acts claimed to be wrongful. 

It remains to inquire whether the judgment against Parks, 
Perdue and Van Arsdale should be permitted to stand. 

As we have seen, the Court below found that the dam or 
levee was built in strict accordance with plans and specifica- 
tions made by the engineer of District No. 5, and the contract. 

It may be conceded for the purposes of this decision, that 
if the Legislature had power to pass the Act of March 25, 
1868, and that Act was pursued by the Supervisors and 
other officers whose duties are prescribed by it, and the dam 
was a work which they had authority to erect under the Act — 
the plans by them adopted and carried out not being in- 
herently defective or violative of the law — the present action 
cannot be •maintained; that under such circumstances, any 
incidental damage which may have occurred to plaintiff in 
the prosecution or completion of a public work authorized 
by tne State is damnum absque injuria. (iSreen v. Svn/t, 47 
Oal. 636.) 

The present Constitution of the State provides: "Private 
property shall not be taken or damxiged for public use without 
just compensation having been first made to, or paid into 
Court for the owner." (Art. I, Sec. 14). The Constitution 
of 1849 read — ** Nor shall private property 6e ta]c.en for public 
use without just compensation." (Art. I, Sec. 8). 

The dam was erected, and the case at bar tried by the 
District Court while the former Constitution was in force. 
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In Ghreen v. Swifts {supra), it was held that the incidental 
damage caused by a public work authorized by law in flood- 
ing or washing away of the soil from the land of a citizen — 
the work having been done in strict accordance with law, 
skilfully and without malice — was not a taking of private 
property within the meaning of the Constitution then in 
operation. We have repeatedly intimated that we would follow 
the construction of the provisions of the former Constitution 
given by the highest tribunal created by that Constitution. 
And itjnay be conceded, for the purposes of this decision only, 
that the doctrine of Oreen v. Swift is applicable to the facts 
of the present case. 

It is proper to inquire whether the erection of the dam 
or levee found to have damaged the plaintiff's land was au- 
thorized by the Act of March 25, 1868. 

The land within ihedelta above the junction of Butte Creek 
and Butte Slough is in Colusa County. (Pol. Code, 3916.) 
The Court below found that the dam, so constructed, ex- 
tended from the high lands on the east side of the basin to 
the high lands on the west side thereof, crossing said creek 
and slough at points about one-fourth of a mile above and 
north of their confluence. The portion of the dam between 
the creek and slough was, therefore, in Colusa County. 

The Act of the Legislature under which defendants Parks, 
Perdue and Van Ardale seek to justify is entitled **An Act 
to provide for the protection of certain lands in the county 
of Sutter from overflow." (Stats. 1867-8, p. 316.) By its 
term it confers power on the Board of Supervisors of Sutter 
to establish Levee Districts only within the limits of their 
county. (Sees. 2, 21.) The Board of Supervisors are au- 
thorized to adopt a plan for the protection of any Levee Dis- 
trict created under the Act, to divide it into sections, and to 
let contracts for the construction of sections of a levee or 
other work of protection. (Sec. 10.) The power to adopt a 
plan is not in term limited to the adoption of a plan which 
shall provide for the construction of levees or other works 
only within Sutter County; nor is the power conferred upon 
the Board to contract for the construction of levees without 
the county, unless such power is conferred by the general 
terms of the grant. It may be that, in the opinion of the 
Board of Supervisors of Sutter County, no efficient plan for 
the protection of Levee District No. 5 could be carried into 
effect which did not provide for the construction of a levee 
outside of the District and outside of the county, and it may 
be argued that such a condition of things must have been 
anticipated by the members of the Legislature, when the 
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general power of adopting plans, and constructing works in 
accordance therewith, was given to the Board. 

But the Board of Supervisors of Sutter county had the 
right to employ only such power, with respect to the adop- 
tion of plans and construction of works as was conferred by 
the Act of the Legislature, and in inquiring whether the 
grant is limited we should consider as well the whole Act as 
the nature of the official powers, uuder the Constitution and 
laws, of the Supervisors, as legislative and executive public 
agents. * 

The eighth section of the Act emjpowers the Board to take 
possession of any land within the district that may be neces- 
sary for any levee or work of reclamation. It also em- 
powers the Jooard to take possession of any land outside the 
district and within the couiUy that may be necessary or 
proper to furnish material for the construction of a levee, 
or other work of protection, within a district. The -same 
section requires that if the property, within the district or 
county, of which possession may thus be taken, is private 
property, the Board shall petition the County Judge of the 
County of Sutter io appoint three appraisers, etc. It may 
be conceded that the private proprietor may voluntarily sur- 
render possession and waive damages, and that the power 
to condemn includes the power on the part of the county to 
accept lands, within the district or county, thus donated for 
the purpose of a levee, or for the purpose of the taking of 
of material therefrom. There is no power conferred by the 
Act upon the Board of Supervisors to contract for the pur- 
chase of lands for a consideration, or to levy an assessment 
to provide moneys to pay for lands thus purchased. It 
would seem that it was not within the contemplation of the 
Legislature that lands should be acquired whereon to erect 
levees or works of protection, or from which to take build- 
ing material, except through the employment of the power 
of eminent domain ^within which is included the acquisition 
by means of donations, which are operative by reason of 
the waiver of "just compensation" on the part of the pri- 
vate proprietor), and, as we have seen, the employment of 
the power of eminent domain through the Supervisors is 
carefully limited to the district^ where the land is taken for 
a levee, and to the county where it is taken for material. 

This view is strengthened by a consideration of the nature 
of the office of Supervisor. Thev are local officers. The 
Act imposes the duty of keeping the levees and other works 
in repair, and of levying: and collecting taxes upon all the 
propeV within the distFict for the purpose of r Jsing funds 
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to keep them in repair. If the Supervisors of Sutter have 
power to cause to be erected and kept in repair a levee, or 
part of a levee, in Oolusa, they have power to erect and keep 
in repair levees, all but one of which shall be in other 
counties than Sutter. It is not to be supposed that legis- 
lators closed their eyes to the complications between counties 
and property owners in different counties which would thus 
arise. A^ain, if the Board of Supervisors are authorized to 
incli^de within its levees large bodies of land not within the 
district, the effect may be a direct benefit to such lands, or 
portions of them, by protecting them from overflow. But 
the lands within the limits of the district only can be assessed 
for benefits conferred upon stxh lands. The Legislature has 
no power to relieve a portion of the lands benefited. (Peo- 
ple V. Lynchf 61 Gal., 15.) It may be said that the facts of 
this case do not show any of the lands without the district, 
to be benefited by the work. But we are now considering 
the interpretation to be given the Act of March 25, 1868, 
and may reasonably presume that the Legislature did not 
intend that the power to adopt plans and build levees should 
be employed in such manner as to result in consequences 
which might be obnoxious, because violative of constitu- 
tional principles. (People Y. Parks, 8 P. 0. L. J., 219.) The 
establishment of an assessment district is a declaration that 
the only lands which will be benefited by the proposed pro 
tection works, are the lands within the district, it must be 
admitted it was not intended the Board should include within 
levees land without the district which should be benefited 
by the work. It will be urged, however, that the Board has 
power to determine that lands without the district are rtot 
benefited by the levees, and to include such lands within the 
district levees; that it is to be presumed the Board had the 
limitation in mind, and that the levees as actually erected 
did not include any lands benefiied othev than the lands within 
the district. But whence comes the power to the Super- 
visors of determining (after the creation of the district which 
itself determines that certain lands and none other will be 
benefited by the proposed work), that any lands — inside or 
outside the district — will be or will not be benefited ? The 
argument would lead to this: By creating a levee district, 
the Supervisors adjudge that the lands within the district 
will be benefited by work to be done at any places outside 
the district which the Board shall subsequently provide for 
— ^the Board reserving the entire power, by its final and con- 
clusive judgment, of deciding that any plan it may adopt wiU 
not include any lands which will be benefited, other than 
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Ihe lands within the district. In view of the other sections 
of the statute, the nature of the functions of Supervisors, and 
ihe consequences which might follow from the adoption of 
the construction claimed by counsel for appellants, we ought 
not, in the absence of any provision of the Act conferring 
on the Board the power of extending their works beyond 
their county, to hold that such vast discretionary authority 
has been conferred on the Supervisors, merely because of 
the clause which authorizes them generally to adopt p^ans, 
etc. 

Our conclusion is that the officers of the county of Sutter 
had no power to cause a levee to be built in the county of 
Colusa. 

We add that there are constitutional objections to the Act 
of March 25, 1868, not heretofore considered by the Supreme 
Court. 

The twenty-first section of the Act is mandatory. It 
reads: 

" Sec. 21. Whenever a petition shall be received by said 
Board of Supervisors from persons in possession of more 
ihan one-half of the acres of any specified portion of 
said county, asking to be set apart and erected into a levee 
district, said Board shall at once erect such territory into a 
, levee district, and place it under the provisions of tnis Act, 
to be called' Levee District Number Two, Three, and so on, 
-as the case may be; provided^ that it shall not be required to 
submit the question of tax to a vote of the people of any dis- 
trict so erected." 

Here is an attempt to transfer to persons in possession of 
more than one- half of the acres, of any portion of the county 
of Sutter which they may specify, the power to declare that 
such portion of the county will be benefited by works to be 
erected at the expense of all the property, real and personal, 
within it, and to set in motion machinery for the enforcement 
of a tax and assessment against the owners of the minority 
of the acreage. The Act provides for no judicial inquiry as 
to what lands will be benefited by a prposed work, nor does 
it contain any declaration by the State Liegislature that any 
specified lands will be benefited, nor provide that such decla* 
ration may be made by the Supervisors, or by any officer or 
i^ent of tne State or county. When those in possession of 
nnore than half of the land by them specified file a petition 
they assert that they will be benefited oy the proposed work, 
and the^ also attempt to determine that the owners of other 
lands will be benefited. They determine that the work will 
benefit all, and attempt to levy a tax upon others as well as 
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themselves^ which shall be expended in work of joint as well 
as several benefit. No man can be a Judge in his own cause, 
and no man's property can be taken without due process of 
law. 

With respect to assessments for local improvements, Mr. 
Justice Cooley says : ** The district within which the tax shall 
be laid may be determined in either of two modes: 1. The 
Legislative authority either of the State, or, when properly or- 
ganized, of the municipality, may determine over what terri- 
tory the benefits are so far diffused as to render it proper to 
make all lands contribute to the cost; or, 2. The assessors 
or commissioners who, under the law, are to make the assess- 
ment, may have the whole matter submitted to their judg- 
ment, to assess such lands as in their opinion are specialfy 
benefited and ought therefore to contribute to the cost of the 
work." (On Taxation, 449.) 

It is manifest that the Act of the Legislature we are con- 
sidering does not provide for the creation of an assessment 
district in either of the two modes above pointed out. Under 
the twenty-first section, if valid, the levee district, which is 
the assessment district, is established neither by the legisla- 
tive authority of the State or county, nor by Assessors or 
Commissioners authorized to ascertain what lands will be 
benefited by the proposed levees or works of protection. The 
section provides that on the presentation of a petition the 
Board of Supervisors ** shall at once proceed" to erect the 
territory described in the petition into a levee district, **and 

Elace it under the provisions of this Act." The Supervisors 
ave no discretion to reject the petition, or to modify or 
change the boundaries of the district, or otherwise te exer- 
cise any judgment with reference to the expediency of fixing 
the limits of the assessment district where the petition fixes 
them. One man in possession of three thousand acres of 
land which he believes will be protected by a levee may thus 
decree that 5998 acres (of which 2999 are owed by one hun- 
dred other men) will be benefited by a levee, and arbitrarily 
adjudged the one hundred to pay almost half of the expense 
of building it. Under our Oonstitution, there never has been 
power in the Legislature to delegate such legislative functions 
te interested individuals. 

By entering into the contract with defendant Parks for the 
construction of the levee the defendants Perdue and Yan 
Arsdale aided and abetted the former in his unlawful act. 

The judgment against defendants Parks, Perdue and Yan 
Arsdale should be affirmed, against Santee, Ohyler, Davis 
and Leary should be reversed. 
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Ordered, that the judgment of the District Court be mod- 
ified by reversing and setting aside so much thereof as ad- 
judges that plaintiff have and recover of and from de- 
fendants Davis, Santee, Ohyler and Leary the sum of one 
hundred dollars damages and $369 costs, and that the said 
judgment of the District Court be in all other respects 
affirmed. 

We concur: Ross, J., Sharpstein, J., Myrick, J. 

We concur in the judgment: McKee, J., Thornton, J. 



Depabtment No. 2. 



[Filed May 11. 1883.] 

No. 8139. 

JENNINGS, Appellant, v. LE BOT, Bespondent. 

O om r rii ' U ' n ow — Stbbbt Wobk — Assessment— Bay — Stbeet Gbade. The 
Act of April 1, 1878, to aathorize the Board of Saperyisors of San 
Franoisco to order Bay street graded, and change its grade (Stats. 
1877-8, p. 931), was constitutional when passed. 

Id. — Id. The general statutes concerning the improvement of streets in 
San Franoisco, as modified by the Act of April 1, 1878, apply to this 
ease. As the warrant, assessm<«nt and diagram are privia facU evi- 
dence of the regularity and correctness of the assessment and of the 
prior proceedings and acts of the Superintendent of Streets, and of 
the regularity of al) the acts and proceedings of the Board of Supervi- 
sors upon which they are based (Stats.. 1871-2, p. 815, Sec 12), and 
such warrant, etc., had been introduced in evidence, and there was 
no conflict, the findings of the Court below are not sustained. 

Id. — Id, The claim that when the line of grade has once been established 
the adjacent property-owners have a right of property in the line of 
iprade as established, which cannot be taken from them without com- 
pensation, is not tenable. The owner holds his property subject to 
the right of the legislative authority to establish and change grades. 

Appeal from Superior Court, San Francisco. 

J. M. FFooc? for appellant. 
B. S. Brooks for respondent. 

Mtbigk, J.., delivered the opinion of the Court: 

The Act of April 1, 1878, (Stats. 1877-78, p. 931,) must 
be construed as having the effect of changing the grade of 
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Bay street at the points therein desi^ated, and of author- 
izing that street, between the termini named, to be graded 
to the line of grade thereby established, without a petition 
from property-owners. At the time of the passage of that 
act there was no constitutional objection to its passage. It 
was competent for the Legislature to pass tne act, even 
though it might, in effect, repeal or modify some provisions 
of existing laws, and that wiwout reenacting the statutes as 
modified or changed. The purpose of the act is sufficiently 
stated in its title. The respondent claims that when the 
line of grade has once been established, (the street not being 
in fact graded to the line,) the adjacent property-owners 
have a right of property in the line of ^ade, as established, 
which cannot be taken from them without compensation. 
We have not been referred to anv case or to any text writer 
which sustains the proposition, ^he cases are uniform, that 
the owner holds his property subject to the right of the leg- 
islative authority to establish and change grades; some cases» 
however, have stated that the owner is entitled to damages 
if his improvements or his right to use them are affected. 
The case before us is not such an one. 

The Court found that the resolution ordering the work to 
be done, was not, after its introduction, published before 
final action thereon; that notice of the nature and character 
of the work to be done, with specifications, was not posted 
in the office of the Superintendent of Streets; and that 
no notice of the award was published. The only evidence 
upon that subject was the assessment, diagram, warrant and 
affidavit of demand and non-payment, with the endorsements 
thereon, showing due recording. The statute (Stats. 1871-2, 
p. 815, sec. 12,)makes the warrant, assessment and diagram 
prima facie evidence of the regularity and correctness of the 
assessment, and of the prior proceedings and acts of the 
Superintendent, and of the regularity of all the acts and pro- 
ceedings of the Board of Supervisors, upon which they are 
based; therefore, there was some evidence of the regularity 
and correctness of the proceedings, and there being no evi- 
dence in conflict, the findings above referred to are not sus- 
tained. 

We are of opinion that the general statutes concerning the 
improvement of streets in the city and county of San Fran- 
cisco, as modified by the Act of April 1, 1878, apply to the 
case before us. 

The judgment and order are reversed, and the cause is 
remanded for a new trial. 

We concur: Sharpstein, J., Thornton, J. 
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Current Topics. 



THE COLEEIDGE BANQXJET AT CHICAGO. 

The Chicago Legal News gives a very long account of the 
banquet given to the Lord Chief-Justice by the Chicago Bench 
and Bar. 

It prints several pages of letters written by invited guests, 
accepting or regretting. We give two of these. One is a letter 
of acceptance from Justice Cooley, and is as follows: 

"Ann Habbob, Mich., Sept. 21, 1883. 
^^ Frederick UUman, Esq,, 

"I accept with thanks for the courtesy. 

"T. M. COOLEY." 

The other is one of regrets. 

"Majdison, Wis.. Sept. 24, 1883. 

** My Dear Sir: My grateful acknowledgments of the distin- 
guished honor of your invitation to the dinner to the Lord 
Chief-Justice of England, must go, mixed with my pain, that 
duties to others deny me the gratification of the festivities. 

''The occasion is one to stir the professional sensibilities of 
the lawyer. The hereditary Head and Oracle of the Common 
Law, whose vitalizing streams have quickened the principles 
and usages of the New World in harmonious accord with the 
ordinances of freedom, comes to the Lawyers of the West like a 
Celestial Messenger from the Abode of Justice, awakening love 
and summoning veneration. 

'' He is the Ambassador of the Divinity of the Law to the far- 
away lands which have been willingly subjugated by its benifi- 
cent power; entitled to the grateful homage of its liegemen in 
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testimony of their sense of its value to men. They will cor- 
dially add their common esteem for the learned and illustrious 
personage whose judgments have proved him of the blood of 
them who have occupied his seat in long and glorious succes- 
sion. And it is especially fitting that the honors of the West 
should be paid him in the great city of Illinois, where survive 
latest the forms and practices of ancient use in the conservative 
fidelity of a bar, whose shining members preserve its ancient 
spirit with the * gladsome light of jurisprudence, the loveliness 
of temperance, the stability of fortitude and the solidity of jus- 
tice.' 

" With cordial thanks for the kind words of your letter, I beg 
to remain, 

'* Your obliged friend and servant, 

**WM. V. VILAS. 
Hon, Frederic Ullman, Chairman/* etc. 

This is as Vil — as it can be — but then,. he could not go. 

The speeches delivered were many and good. We are sorry 
that we have not room to give more than a portion of the very 
sensible talk of the Chief- Justice. 

*'I learn — and there are many here to correct me if I am 
wrong — I learn that in this State of Illinois, the common law of 
England and the common practice of England are maintained 
with fewer changes and more according to ancient precedent 
than in almost any other State in the union. You are aware 
that in the old country we have lately made great changes in our 
procedure, changes upon the merit of which it does not become 
me to express an opinion, because upon most of them, either in 
the House of Commons or in the House of Lords, I have had 
something to say, but of which I may say this: That I hope that, 
while cheapening systematizing, simplifying, and expediting 
justice, they have not drawn away the law of England from those 
ancient, well-settled principles which have stood the test of ages, 
and which you, gentlemen, and I hold in common. Whether 
you will follow, or whether you will not follow, those changes 
must depend upon whether, in your own good judgments, they 
seem to suit or not to suit the genius of your people. 

Law, after all, is but the orderly and well-regulated expres- 
sion of that which from tim^ to time the highest and most culti- 
vated intelligence of the community approves of. And I leave, 
as, indeed, 1 must leave, the question of whether you adopt or 
reject these changes of ours absolutely where it is best left — to 
your own good sense. I believe — at least I have so learned — 
that we differ at present rather in details of practical adminis- 
tration than in any solid and important principles of justice. 
You have a pure judiciary, you have an able,* an honest, an elo- 
quent, an independent bar; and I learn with comfort that you 
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have a not unsatisfactory system of bills of cost. Now, in all -^ 
these things we are alike. We have a pure judiciary, we have a 
bar which I hope is a credit to the Old Country, we have bills 
of costs which, considering that we are a little island, seem to 
me to be framed sometimes rather with a sense of your propor- ^ 
tions than of ours." And it is in all these things that, while we 
are so thoroughly alike, it is in all these things that we can hold 
out to one another the hand of fellowship, and that we can feel that 
we are united in obedience to the same principles, in admiration of 
the same authorities, in submission to the same principles of law. 
But, gentlemen, I am reminded by many of those who sit 
around me, I am reminded by what I saw yesterday and what I 
have seen to-day, that it is, after all, but a small part which the 
active practice of the law can occupy in the affairs of a vast com- 
munity like this, teeming, as it seems to me, with every sort of 
life, plunging forward into the future with the grandeur and mag- 
nificence, not of chartered freedom or unchartered freedom, but 
of regulated and well-ordered force. God speed you! God be 
with you I God keep you from ever confounding mere strength 
with greatness, confounding piles of gold and silver with the 
true resources of the grandeur and the greatness of the wealth 
of the Nation, from confounding the smiling self-satisfaction 
which any coxcomb can feel with the just and noble pride of a 
great nation to which I say from my heart I believe no nation 
was ever more righteously entitled than you are. No English- 
man can look upon the destinies of the great Republic — no 
Englishman that is worthy the name of Englishman — without a 
feeling of admiration and ardent hope. There is no tinge of 
jealousy, believe me; there is not a shade of grudging, I assure 
you, in the congratulation of my country to yours. I, at least, 
who have known Mr. Gladstone since 1847, who never had and 
never will have any political leader but that great man, who 
owe him so much, who know him so well, who have supported 
him with constant agreement and hearty satisfaction in office 
and out — ^it is not difficult for me, at least, to say, from the 
bottom of* my heart that I give the heartiest, and sincerest, and 
most cordial wishes for the present and future welfare of my kin 
beyond the sea." 



A NEW BOOK OF PRACTICE. 
We learn that R. T. Hayne, Esq., late Judge of the Superior 
Court, has a law book in press. The idea of the book is the 
mode of attacking a judgment or order of a Court. The inves- 
tigation of this subject includes the matter of New Trials, 
Appeals, Writs of Certiorari, Prohibition and Habeas Corpus, 
and also proceedings in equity, such as injunctions. The nature 
of the work has compelled him to limit it to the California 
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codes and decisions, and the decisions of the U. S. Supreme 
Court. In his investigations he has personally examined every 
decision in the sixty volumes of California Reports. The ability, 
industry and accurate habits of Judge Hayne justify us in antici- 
pating a very valuable treatise on this important subject. We 
say "important" advisedly, because the multiplicity of Courts, 
the short terms and poor pay of the Judges, the enormous mass 
of ca^es on. the Court calendars, are creating a need, more 
pressing than ever, for aids to the lawyer to follow the princi- 
ples of law more than the reported adjudications thereof. 



Supreme Court of California. 



In Bank. 
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No. 8626. 

ESTATE OF SUEZ MAGEE. 

SnooEssioN — Babtabd — Heib. Albert, legitimate son of Elizabeth, deceased, 
is held entitled to succeed to the estate of Suez, as heir to the mother 
of Elizabeth and Suez, both the latter having been illegitimates. <* 

Appeal from Superior Court, Santa Barbara County. 

P. R. Wright and A. A. Oglesby for appellant. 
W. C. Stratton and C. Storch for respondent. 

Myrick, J., delivered the opinion of the Court: 

The question involved in this appeal concerns the right 
of succession under the statute of this State as affected by 
illegitimacy. Sabra Magee was the common ancestor. She 
had two legitimate daughters — ^Eliza »and Susan. \ The de- 
scendants of Eliza (all legitimate) are the claimants on one 
side; they are named Cunningham. Albert E. Bemond, 
claims that he, as descendant of Susan, is entitled, on the 
other side, to the property. His claim is based on the fol- 
lowing facts: Susan had two illegitimate daughters — Eliza- 
both and Suez. Albert E. is the legitimate son of Elizabeth. 
Susan and Elizabeth died before January 1, 1880. Suez 
Magee (the intestate, whose property is the subject of con- 
sideration) died March 24, 1880; and the question is, Will 
the property left by Suez Magee go to the Cunninghams, as 
heirs of the intestate, or will it go to the claimant, Albert 
E. Bemond? 
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According to Section 1,388, Civil Code, if any illegitimate 
child (not acknowledged or adopted by his father) dies in- 
testate, without lawful issue, his estate goes to his mother, 
or, in case of her decease, to her heirs-at-law. Suez Magee 
was illegitimate; she died intestate; Susan, her mother, had 
died before her; therefore, upon the death of Suez, the 
property of the latter was to go to the heirs of the mother, 
Susan. The next question, then, is who are the heirs of 
Susan ? Section 1,387, Civil Code, we think, answers the 
inquiry : Every illegitimate child is in all cases an heir of his 
mother, and inherits in the same manner as if born in lawful 
wedlock. There is no question as to the heirship of Albert 
E. ; he is the legitimate son of his mother, Elizabeth. She 
(Elizabeth) was the illegitimate daughter of Susan. By 
Section 1,387, just referred to, Elizabeth was the heir of 
her mother, in the same manner as if born in lawful wed- 
lock. If, then, Elizabeth had been born in lawful wedlock, 
she would unquestionably have been heir of her mother; 
being born out of wedlock, she is by the statute made heir 
of her mother in the same manner as if born in wedlock. 
Being, then, the heir of her mother, and dying leaving issue, 
the property of Suez goes to such issue; not because the 
issue is heir of Suez, but is heir of Susan. In this same 
section there is a proviso regarding the inheritable blood of 
an illegitimate child, expressed in the following words: 
*'But he does not represent his father or mother by in- 
heriting any part of the estate of his or her kindred, either 
lineal or collateral, unless, before his death, his parents 
shall have intermarried," etc. This proviso does not apply 
to the case before us. If Eliza, the other daughter of 
Sabra, the common ancestor, had died leaving estate, the 
illegitimate children of Susan (Elizabeth or Suez) or their 
descendants, could not have represented Susan for the pur- 

Eose of inheriting from Eliza; Eliza's estate would, rather, 
ave escheated. We think the word '' kindred " used in the 
above-quoted clause, relates to the kindred referred to in 
Section 1,386, meaning lawful kindred, and is for the pur- 
pose of qualifying the general words used in Section 1,387, 
and excluding the illegitimate from inheriting, through the 
mother, the estate of other relatives. 

** By the rules of the common law, terms of kindred when 
used in a statute, include only those who are legitimate, 
unless a different intention is clearly manifest." {McGool v. 
Smith, 1 Black, U. S. 459; Hughes v. Decker, 38 Me. 153; 
Cooley V. Dewey, 4 Pick. 93.) In using the word ** kindred," 
in Section 1,387, the Legislature intended to preclude from 
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the general words preceding it the construction that an 
illegitimate might by representation inherit from those 
whoni the common law or Section 1,386 acknowledges as 
kindred; but did ndt intend to prevent a legitimate son 
(Albert E.)from inheriting, through his mother (an illegiti- 
mate daughter) from her mother Susan, nor from being her 
heir. Otherwise, we would have the construction that an 
illegitimate daughter is an heir of her mother, and as such 
may take the estate of another illegitimate daughter of the 
same mother, but that the legitimate child of such illegiti- 
mate daughter cannot take. 

If Elizabeth had died intestate and without issue, doubt- 
less the estate of Suez would have gone to the Cunninghams, 
as the heirs of Susan, the mother of Elizabeth and Suez; 
but, as Albert E. is, through his mother Elizabeth, the heir 
of Susan, he is entitled to the estate of Suez — not, perhaps, 
because he is heir of Suez, but because he is the heir of 
the mother of Suez, and as such is, under the statute, en- 
titled to take. 

We do not think the provisions of Section 1,386 have 
application to illegitimates; but that the rights of such per- 
sons are derived from Section 1,387 and I5388. Section 1,386 
provides for the course of succession kmong legitimates; 
Sections 1,387 and 1,388 refer to illegitimates, and provide 
for the course of succession as to them ; and each provision 
is complete, so far as the Legislature has seen fit to declare. 
One system is provided for in the one section; another 
system is provided for in the others. 

The decree is reversed and the cause is remanded with in- 
structions to reeder a decree in accordance with this opinion. 

We concur: McKee J., Thornton, J., Sharpstein, J., 
Koss^ J. 

In Bane. 



[Filed September 28, 1883.] 

No. 10,743. 

PEOPLE, Bespondent, v. WOOD, Appellant. 

Labcent — Etidence of GoiiiiATSBAii Facts iNADMissiBiiE. The defendant 
was charged with larceny. The prosecution was permitted by the 
/ / ^ V^ Court to introduce, against the objections of the defendant, eTidence 

Itl0 ti If I v^ of other independent transactions between the defendant and persons 

other than the prosecuting witness, similar in character to the one 
constituting the offense for which the defendant was being tried. 
Bfildy error. 



uUi>y7- 
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Ii>. The Conrt charged the jnry: ** The whole case, gentlemen of the JQry« 
turns upon the intent to steal at the time the mooiey was paid. * * * 
If A parts with his money to B under false representations made by B 
for the express porpose of defranding A, and B make at such time his 
promissory note payable to A sometime after date, B is criminally 
liable immediately upon the consnmmation of the agreement, and it 
is no defense that the time has not arrived at which the note was to he 
paid.** Eeldf misleading. 

Appeal from Superior Court, San Francisco. 

AUorney-General for respondent. 
Learider Quint for appellant. 

Shabpstein, J., delivered the opinion of the Court: 

The» exception to the rulings of the Court, on the defend- 
ants objections to the introduction of evidence of other 
independant transactions, between him and persons other 
than the prosecuting witness, similar in character to the 
one which constitutes the basis of the charge on which the 
defendant was tried and convicted, merit careful consider- 
ation. 

The defendant was charged with larceny. Whether he 
was guilty depended on the the character of a transaction 
between him and the prosecuting witness, by which the 
latter transferred the possession of a certain sum of money 
to the former. If it was the understanding of the parties 
that the property in the money, as well as the possession in 
of it, should pass, the fraudulent acquisition and subsequent 
use of it would not constitute larceny. Proof that the de- 
fendant had obtained money from other persons by means 
similar to those which he employed to obtain it lirom the 
prosecuting witness, might tend to show that the defendant 
was a great knave, but would not tend to show that he did 
not obtain the property in the money, as well as the posses- 
sion of it by fraudulent means. The question is. Was it the 
understanding that the title to the money should pass? 
Was it borrowed, or received on deposit for ^ special 
purpose ? - This depends on the understanding of the parties 
at the time of the actual transfer. Could the defendant be 
permitted to prove similar transactions between him and 
other persons, in which it was understood that the title as 
well as the possession of the money passed? The Court 
below very properly held that he could not. The under- 
standing between him and persons other than the prose- 
cuting witness, from whom he obtained money by means 
exactly similar to those resorted to for obtaining it from 
the prosecuting witness, would not in the least degree tend 
to prove what was the understanding between the defendant 
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and the prosecuting witness. If the understanding was the 
same in each case, and was such as to make the obtaining 
and use of the money in each case larceny, it would simply 
result that a defendant might be proved to have committed 
a series of larcenies, although charged with the commission 
of only one. For obvious reasons the law will not permit 
that to be done. **To admit evidence of such collateral 
acts would be to oppress the party implicated by trying him 
on a case as to which he has no notice to prepare, and some- 
times by prejudicing the jury against him by publishing 
offenses, of which, even if guilty, he may have long since 
repented, or may have long since been condoned. Trials 
would, by this process, be injuriously prolonged, the real 
issue obscured, and the verdicts taken on side issues." 
(1 Wharton Ev. 29.) 

The issue in this case is whether the defendant obtained 
money from the prosecuting witness under such circum- 
stances as would constitute the subsequent use of it by de- 
fendant, larceny. And it was inadmissible to put in evidence 
the fact that he obtained money from others under similar 
circumstances which he used as he did that obtained from 
the prosecuting witness. The rule which makes the intro- 
duction of such evidence inadmissible has been recognized 
and applied in numerous cases. In CommonweaUh v. Jackson 
(132 Mass., 116), the defendant was tried and convicted on a 
charge of obtaining money and property hj false pretenses; 
that is, by ' ^ falsely pretending and asserting to one John 
Parker that a certain horse was sound and kind, with the 
knowledge that such assertion was false and with intent to 
defraud the said Parker by inducing him to part with his 
money and other valuable property; and for actually de- 
frauding him." At the trial the Government was permitted 
to introduce evidence of similar transactions between the 
defendant and other persons, "solely for the purpose of 
showing the intent with which the defendant made the sale 
of the horse to Parker as charged in the indictment." This 
was held to be error. The Court says: **The other state- 
ments made by defendant at other times as to other animals 
might have been false, while these were not. The transac- 
tion formed no part of a single scheme or plan any more 
than the various robberies of a thief. They were entered 
upon as from time to time he might succeea in entrapping 
credulous or unwary persons." In Regina v. HoU (8 Cox, 
C. C, 411), the prisoner was charged with obtaining a 
specific sum of money from one Hirst by false pretenses, 
i. e., by falsely representing that he was authorized by his 
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master to receive it. Evidence was admitted of his having 
obtained another sum of money from another person by a 
similar false pretense. On appeal it was held that such 
evidence was not admissible for the purpose of proving th^ 
intent of the prisoner when he committed the act charged in 
the indictment, and the conviction was quashed. 

In Oole V. Ihe Commonwealth (5 Grattan, 969), the prisoner 
was tried on a charge of advising the slaves of E. L. to 
escape. Evidence of his having also advised the slave of S. 
A. to escape was admitted. For this error alone the judfi:- 
ment was reversed. 

Commonwealth v. Ikckerm^n (10 Gray, 173), is not a par- 
allel case. The defendant was indicted for embezzling the 
money of a corporation while acting as its Treasurer. He 
made a statement in writing by which it appeared that while 
acting in the same capacity he had from time to time con- 
verted to his own use other moneys than those specified in 
the indictment, but belottging to the same corporation. 
The entire statement was admitted in evidence. No attempt 
was made wO introduce evidence of the embezzlement by him 
of money belonging to any other person or corporation than 
the one named in tne indictment. On the other hand, **all 
the proof which was oflfered in relation to transaction!^ not 
intimately and directly connected with the particular accusa- 
tion against the defendant, or with the evidence or in neces- 
sary explanation of the evidence, adduced to establish it, was 
carefully rejected." 

In Commonwealth Y. Merriam (14 Pick., 519), where a party 
was tried upon an indictment for the crime of adultery, evi- 
dence of three instances of improper familiarity between the 
prisoner and the female named in the indictment was ad- 
mitted. But no attempt was made to prove any such famil- 
iarity between him and females other than the one so named. 

In cases where it is necessary to prove scienter or intent, 
or of negativing accident, evidence of overt acts of the same 
clt^s as that under investigation is admissible within certain 
well defined limits. On me trial of a charge of holding or 
circulating forged paper or of receiving stolen goods, it being 
incumbent on the prosecution to prove that the holder or 
utterer of the forged paper knew it' to be such, or that the . 

Earty charged with receiving stolen goods knew that they 
ad been stolen, evidence of the possession or utterence of 
other forged paper, or of receiving other stolen goods is ad- 
missible. **This is an exception to the general rule of 
evidence." (Per Shaw, J., in Commonwealth v. Stone, 4 
Met. 42). 
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*^It may well be doubted whether the exception to the 

feneral rale of law ought to be further extended." (Per 
)eYens5 J., in Commonwealth v. Jackson^ supra). 
In Regina v. Oddy, 15 Cox 0. C, 210), Lord Campbell 
remarks as to the reception of evidence of other occasions 
where base coin or counterfeit bills are charged to have been 
knowingly uttered: **I have always thought that those de- 
cisions go a great way, and I am by no means inclined to 
apply them to the criminal law- generally." 

Where the proof of a single overt act might leave reason- 
able doubt whether it was intentional or accidental, evidence 
of other acts of a similar character has sometimes been ad- 
mitted. But in the case at bar no such question could 
arise. Neither is there any question as to the knowledge or 
intention of the defendant. The only questions which the 

i'ury had to determine were, 1. Did the defendant fraudu- 
ently obtain money from the prosecution witness? 2. If 
he did, was it received on deposit for a special purpose, and 
unlawfully converted to his own use ? 

These questions being answered in the affirmative, the 
law would supply everything else necessary for the conviction 
of the defendant. And if not answered in the affirmative, 
proof of a thousand similar transaction with other persons, 
would not justify his conviction. There was therefore no 
necessity nor occasion for the introduction of evidence which 
is admissible only in cases where the commission of the act 
charged does not necessarily imply a criminal intent. 
Nothing short of necessity will justify a resort to such 
evidence. 

** It is a dangerous species of evidence, not only because 
it requires a defendant to meet and explain other acts than 
those charged against him, and for which he is on trial, but, 
also, it leads the jury to violate the great principle, that a 
party is not to be convicted of one crime by proof that he 
has been guilty of another." {Commonwealth v. Shepard, 1 
Allen, 575). 

Another exception to which our attention has been directed 
is to that portion of the charge in which the Court said : 

* * TJiis whole case, gentlemen of the jury, turns upon the in- 
tent to steal at the time the money was paid. * * * jf 

* A' parts with his money to * B ' under false represntations 
made by * B ' for the express purpose of defrauding *A,' and 

* B ' make at such time his promissory note payable to 'A' 
sometime after date, * B' is criminally liable immediately upon 
the consummation of the agreemeat, and it is no defense 
that the time has not arrived at which the note was to be paid.** 
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It is true that, in other portions of the charge, the Court 
referred to the distinction between larceny and obtaining 
property or money under false representations, based upon 
the intent of the party injured to part with the possessio^i 
only in the one case, and to transfer his j^roperty in the money 
or goods, in the other. But the particular instruction is 
based upon a hypothesis which assumes facts, so far as they 
^o, like those proved at the trial. It, in effect, informs the 
jury that if the prosecuting witness " parted with his money," 
taking a promissory note therefor, by the terms whereof the 
money was to be repaid with interest — ^the prosecuting wit- 
ness having been induced to enter into such an arrangement 
by ** false representations" of defendant — the defendant was 
guilty of larceny at the moment he received the money. And 
this was preceded by an instruction that the '^ whole case " 
turned upon the intent of the defendant to steal (or not to 
steal) at the time the money was paid. Under the circum- 
stances we cannot say the charge did not mislead the jury. 
Its natural meaning is, if '' A is induced to part with his 
money to '* B " upon * * B's " promise to repay it at a future 
day, "A" being induced to lend the money by false repre- 
sentations, "B " is guilty of larceny, although the time has 
not arrived at which the money was to be repaid. A prom- 
issory note is a promise in writing to pay. The jury may 
have understood the instruction to be what its language im- 
ports: If "A" is induced by the fraudulent representations 
of ** B " to lend, or " part with " his money, and to take for 
it " B's " promise to repay it, *' B " is guilty of larceny. And 
further, that the whole case turned on ** B's " intent never to 
pay the note which, by fraudulent representations, he had in- 
duced ''A" to receive. 

Judgment and order reversed and cause remanded for a 
new trial. 

We concur: McKinstry, J., Boss, J. 

I concur in the judgment: McKee, J. ' 



Ik Bane. 

[Filed September 17. 1883.] 

No. 10,854. 

PEOPLE, Appellant, v. BOYLE, Eespondent. 

OxnoNAii Law--Iiivobmatxon — PsBnons Gontiotion — Two OmBNass. An 
ibfonnatioii which, in addition to charging the offense committed, 
alleges also the fact of a preyions conviction of another crime, does 
not charge two offenses. 



' 
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Appeal from Superior Court, Yolo County. 

The defendant was examined before a committing magis- 
trate upon a charge of assault to rob, and it was also proven 
that he had been previously convicted of petit larcency. He ] J 

was held to answer, and the Justice stated the fact of his ! 

previous conviction in the commitment. Afterwards, the ! 

the District-Attorney filed an information charging the de- 
fendant with an assault to rob, and also stated in me infor- ; 
mation the fact of his previous conviction of petit larceny. 

c7. Craig, District Attorney, and J, C. Ball^ of counsel for ' 

The People, said: "It (the information) does not charge 
two offenses, but simply an aggravated offense. There is no 
such offense known as a previous conviction. It is a fact to 
be alleged and proven in order to fix the punishment, and 
could not be proven without alleging it in the informa- 
tion." (Citing People v. Stanley ^ 47 Cal. 115; BoyU v. Cari- 
ton, 7 Pac. C. L. J. 108.) 

jF. 8. Sprague and Byron Ball attorneys for defendant. 
McKiNSTBY, J., delivered the opinion of the Court: 

Defendant moved to set aside the information on the 
ground that he had not been legally held to answer, in that^ 
the commitment showed upon its face that defendant had pre- 
viously been convicted of the offense for which he was held 
to answer. As the commitment is not in the transcript, we 
cannot say what is shown upon its face. 

Defendants demurred to the information — that it does not 
substantially conform to the requirements of Sections 950, 
951 and 9o2 of the Penal Code, and that more than one 
offense is charged therein. 

The information contains all the averments required by 
the sections of the Penal Code. It also contains an aver- 
ment that, before the commission of the offense therein 
charged, defendant was convicted of petit larceny in a Jus- 
tice's Court. 

If, by reason or the repeal of Section 969 of the Penal 
Code, which took effect April 9, 1880, it is no longer proper 
to allege a former conviction in an information or indict- 
ment the averment with respect to the previous cenviction is 
surplusage, which should be stricken out or disregarded. 
The statement that defendant had previously been convicted 
of a larceny, is not a distinct charge of larceny to be tried 
under the information. Two offenses are not therefore 
charged in the information. If, by reason of the laAguage 
employed in Section 1158 of the renal Code, an averment 
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of a former conviction is proper, the information is unob- 
jectionable. The demurrer, should, therefore, have been 
overruled. 

Judgment and order reversed, and cause remanded with 
direction to the Court below to overrule and disallow de- 
fendant's demurrer to the information. 

We concur: Thornton, J. , Ross, J., Myrick, J., McKee, J.' 



In Bank. 

[Filed September 28, 1883.] 
No. 8896. 
MEYER, Petitioner, v. BROWN. Respondent.. 

OoNTBAOT — Bonds — MuNiciPAiiiTY Saobambnto. The Act oonsalidating the 
city and couDty of Sacramento made provision for the payment of all 
claims against the old city governments and offered in lien thereof 
bonds of the city of Sacramento with the seal of the consolidated 
government, which carried with them the pledge of an annual . 
tax, for mnnioipal purposes, on ail real and personal property within 
the city limits, except snch as are exempt by law, of one hundred 
cents on the one hundred dollars, fifty-five per cent, of which to be 
set apart and appropriated to an interest and sinking fund to be ap- 
plied to the payment of the annual interest upon the bonds and to 
their final redemption. Subsequently the Consolidation Act was re- 
pealed. Held, that a writ of mandate will lie to compel the present 
city authorities to levy the tax provided by the Consolidation Act. 

Appeal from Superior Court, Sacramento County. 

Bosenbaum & Scheelirie and S. C. Benson for petitioner. 
W. A, Anderson and McKune & George for respondent. 

Ross, J., delivered the opinion of the Court: 
On the 27th day of February, 1860, the Legislature of the 
State "passed an Act by which it was declared that all that 
tract of land lying within certain designated limits should 
thereafter be known by the name of Sacramento City, for the 
govemment of which there should be a Mayor, Recorder, 
and Council to consist of nine members, one of whom should 
be elected President; that the Mayor, Recorder and Coun- 
cilmen should be a body politic and corporate by the name 
and style of " The Mayor. Recorder and Common Council 
of- Sacramento City," and by that name they and their suc- 
cessors should be known in law, have perpetual succession, 
sue, and be sued, in all Courts, and in all actions whatsoever, 
etc., etc. (Statutes 1860, pp. 70 et seq.) By an Act passed 
March 26, 1851, the Legislature declared that the same ter- 
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ritory should thereafter be known by the name of the **Oity 
of Sacramento," for th0 government of which there should 
be a Mayor, Recorder, and Council to consist of nine mem- 
bers; that the Mayor, Recorder and Councilman should be a 
body politic and corporate by the name and style of the 
** Mayor and Common Council of the City of Sacramento," 
and by that name they and their successors should be known 
in law, have perpetual succession, sue and be sued in all 
Courts and actions whatsoever, etc., etc. By the seventh 
section of the Act last mentioned the Council was, among 
other things, given power to cause the streets to be cleaned 
and repaired; to provide for the making and improving of 
sidewalks; to lay out, extend, alter or widen streets and alleys; 
to alter, improve, keep and repair and have full control of 
the levee; to establish and regulate a police to be subject to 
the supervision of the Mayor; to make appropriations for any 
object of citv expenditure; to erect and maintain poor-houses 
and hospitals for the support of the indigent, sick and in- 
sane; to prevent the introduction and spreading of diseases; 
to erect, repair and regulate wharves; to provide for the pre- 
vention and extinguishment of fires, etc., etc. 

On the 24th of April, 1858, the Legislature passed an Act 
consolidating the city and county governments, the first and 
second sections of which arenas follows : 

" Section 1. For the government of that territory now 
, known as the city and county of Sacramento, there shall be 
a Board of Supervisors; and the said Board of Supervisors 
and their successors in office shall be a body politic and cor- 
porate under the name and style of ''The City and County 
of Sacramento, 'and by that name they shall be known inlaw; 
may make, have, keep, alter and renew a common seal, dif- 
ferent and distinct from the seal of the County Clerk; 
have perpetual possession; may sue in all Courts, and 
in all actions whatsoever; may, under the limitations herein- 
after provided, purchase ana hold real estate or personal 
property, and receive and hold the same by legacy or dona- 
tion for the city and county, or in trust for the use of public 
schools, or the fire department, or for a poor-house and iij- 
digent sick; and they may do all such other things and exer- 
cise all such other powers as by this Act or by any other law 
are or may be granted or allowed to them to do; but theciiy 
and county shall not be sued in any action whatever, nor shall 
any of its lands, buildings, improvements, property, fran- 
chises, taxes, revenues, actious, choses in actions, andefiEects, 
be subject to any attachment, levy or sale, or any process 
whatever, either mesne or final. 
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" Section 2. The City and County of Sacramento is hereby 
made and constituted the successor of the corporation by 
this Act dissolved^ and heretofore known as 'The Mayor 
and Common Council of the City of Sacramento.' The lands, 
public and private buildings, property, rights of property, 
actions, rights of actions, moneys5 revenues, income and 
trust, now vested in, or belonging, or in anywise apper- 
taining to the corporation known as 'The Mayor and 
Common Council of the City of Sacramento,' are hereby 
transferred to and vested in, and are declared to appertain 
and belong to the City and County of Sacramento, as here- 
inafter provided." 

Sections 37, 38, 34 and 35 of the Consolidation Act are 
as follows : 

** Section 37; For the purpose of liquidating, funding 
and pajring the claims against the City and County of 
Sacramento, hereinafter specified, the Treasurer shall cause 
to be prepared suitable bonds of the County of Sacramento, 
not exceeding the sum of six hundred thousand dollars, and 
for the City of Sacramento, not exceeding the sum of one 
million six hundred thousand dollars, bearing interest at the 
rate of six per cent, per annum, from the first day of January, 
one thousand eight* hundred and fifty-nine, and payable at 
the office of the Treasurer. Said claims shall be funded in 
the order of their reception; shall, in their order of reception, 
be entitled to the shortest time; and one-fourth of the whole 
amount made payable on the first day of February, one 
thousand eight hundred and eighty-eight; one-fourth on the 
first dav of February, one thousand eight hundred and 
ninety-three; one-fourth on the first of February, one 
thousand eight hundred and ninety-eight; and the balance 
on the first of February, one thousand nine hundred and 
three. The interest on said bonds shall be made payable 
at the office of the Treasurer, on the first day of January of 
each year. Said bonds shall be signed by the President of 
the Board of Supervisors, countersigned by the Clerk of the 
Board of Supervisors, and indorsed by the Treasurer, and 
shall have the seal of the city and county affixed thereto. 
Coupons for the interest shall be attached to each bond, so 
that they may be removed without injury to the bond : said 
coupons, consecutively numbered, shall be signed by the 
Treasurer. It shall be the duty of the book-keeper of the city 
and county, and the Treasurer, each, to keep a separate 
record of all bonds issued, showing the numoer, date and 
amount of each bond, to whom issued, upon what claim, 
and its amount; and none of the claims herein specified 
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shall be liquidated or paid except in the maimer herein pro- 
vided. 

" Section 38. The following claims shall be received and 
funded under the provisions of this Act : First, All legal 
debts or liabilities against the County of Sacramento, which 
may be unpaid and unprovided for by this' Act on the first 
day of January, one thousand eight hundred and fifty-nine. 
The annual interest and principal of all bonds issued for 
claims mentioned in this section, shall be paid from the 
interest and sinking fund, as provided in Section thirty-six, 
and in the manner otherwise provided in this act. Second, 
All legal debts or liabilities against the City of Sacramento, 
which may be unpaid and unprovided for by this Act, on 
the first day of January, one thousand eight hundred and 
fifty-nine. The annual interest and principal of all bonds 
issued for claims against said city, shall be paid from the 
interest and sinking fund, provided in Section thirty-five, 
and in the manner otherwise provided in this Act. 

** Section 34. The Board of Supervisors shall not have 
power to levy any greater taxes than as follows, viz: On the 
real and personal estate, except such as is exempt. by law, 
throughout the city and county, a tax of one hundred 
cents on the one hundred dollars; such State taxes as the 
laws may require, and in addition thereto, they shall levy, 
for municipal purposes, on all real and personal property 
within the city limits, except such as is exempt by law, a tax 
of one hundred cents on the one hundred dollars; also, a 
tax for road purposes of five cents on the one hundred 
dollars, on the property outside the city limits. All of 
which taxes shall be levied and collected strictly in accord- 
ance with the revenue laws of the State, except as may bo 
otherwise provided in this Act; provided, that nothing con- 
tained in this section shall prevent the Board of Supervisors 
from levying in addition, a tax in accordance with an Act 
passed February (March), one thousand eight hundred and 
fifty-eight, entitled an Act to amend an Act passed April 
twenty-seventh, one thousand eight hundred and fifty seven, 
entitled an Act to submit to the people of the counties of 
Sacramento and El Dorado, a proposition for the construction 
of a wagon-road. 

• * Section 35. The revenue derived from and within the 
city limits, for municipal purposes, viz: taxes, licenses, har- 
bor dues, water rents and fines collected in the Mayor's 
Court, or otherwise when paid into the treasury, shall be 
set apart and appropriated as follows : Fifty-five per cent. 
to an interest and sinking fund, which shall be applied to 
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the payment of the annual interest and the final redemptioH 
of bonds issued for city indebtedness in accordance with the 
provisions of this Act; fifteen per cent, to a salary fund, 
which shall be applied to the payment of the salaries of mu-* 
nicipal officers as provided in this Act; eight per cent, to a 
school fund, which shall be applied to the support of schools 
within the city limits; and the balance, twenty-two per cent. 
to a fund to be used for all such necessary municipal ex- 
penses as are not otherwise provided for in this section, and 
shall be called the contingent fund." 

By the second section of the Act of Consolidation, air of 
the property and rights theretofore belonging or pertaining 
to the corporation known as. "The Mayor and Common 
Council of the City of Sacramento," were vested in, and 
declared to appertain and belong to the consolidated govern- 
ment. But, in dissolving the old city government and trans- 
ferring all of its property and tights to a new corporation* 
the Legislature did not forget that there were outstanding 
claims against the old one. Becognizing that fact, it made 
provision in and by the Act of Consolidation for "liquidat- 
ing, funding and paying" those claims. Suitable bonds 
were directed to be prepared for the City of Sacramento, 
not exceeding one million six hundred thousand dollars; 
with interest coupons at the rate of six per cent, per annum, 
payable on the first day of January of each year, with which 
the legal claims against the old city goveniment were to be 
paid and discharged. To pay the interest as it should accrue^ 
and to redeem tiie bonds, it was provided by the Act of 
Consolidation that fifty-five per cent, of the revenue derived 
from and within the city limits for municipal purposes, that 
is to say, taxes, licenses, harbor dues, water rents and fines 
collected, should be set apart an4 appropriated to an inter- 
est and sinking fund, which should be applied to the pay- 
ment of the annual interest and the final redemption of the 
bonds; and the governing body of the consolidated govern- 
ment, viz: the Board, of Supervisors, was required to levy 
for municipal purposes, on all real and personal property 
within the city limits, except such as is exempt by law, a tax 
of one hundred cents on the one hundred dollars. 

Having thus made provision for the payment annually of 
the interest on the bonds, and ultimately for their redemp- 
tion, the Legislature offered them in payment of the legal 
claims against the old city government. The offer was ac- 
cepted, and the holders of the latter surrendered their 
claims, in consideration of which the consolidated govern- 
ment issued to them its bonds, pursuant to the provisions of 
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the Act. The bonds carried with them the pledge of an an- 
nual tax, for municipal purposes, on all real and personal 
{)roperty within the city limits, except such as is exempt by 
aw, of one hundred cents on the one hundred dollars, fifty- 
five per cent, of which to be set apart and appropriated to 
an interest and sinking fund to be applied to the payment of 
the annual interest upon the bonds and to their final re- 
demption. The tax was the chief security offered the cred- 
itors as an inducement to accept the bonds in payment of 
their claims. TVhen the bonds, for whose payment, with 
interest, provision was thus made, were issued and accepted 
by the creditors of the old city government, a contract was 
made as solemn and binding and as much beyond subse- 
quent legislation as it would have been if made between 
private persons. These views will be found sustained and 
amplified in an able opinion recently rendered by the Su- 
preme Court of the United States in a case entitled Louis- 
%ana v. PiUsbury, reported in 105 U. S., p. 278. It is well 
occasionally to recall the fact that there is no more reason 
to permit a municipal government to repudiate its solemn 
obligations entered into for value, than there is to permit an 
individual to do so. Good faith and fair dealing should be 
exacted of the one equally with the other. 

Some minor objections are made to the petition, which is 
for a writ of mandate, compelling the city authorities to 
levy the tax referred to, none of which, in our opinion, are 
well taken. 

Demurrer overruled, and defendants allowed ten days 
within which to answer. 

We concur: McKinstry, J., Myrick, J., Sharpstein, J., 
Thornton, J., McKee, J. 

In Bane. 
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No. 8895. 

ANAHEIM WATER COMPANY, Eespondent, 

V. 

SEMI-TEOPIC WATER COMPANY, Appellant. 

Watbb Bights — Bipabian Ownkbs — Pbiob Afpbopbiation — Pbbsobiption — 
Gbant — Estoppel. The plaintiff, an owner of lands haying a front- 
age on the Santa Ana river, claimed the right, as against the defend- 
ant who also owned lands fronting on said river, to keep their irriga- 
ting ditch flowing full at all times without regard to the wants and 
necessities of the defendant. Plaintiff contended that his right was 
founded; (1) in grant; (2) upon prescription; (3) upon prior appro- 
priation; and (4) upon an estoppel in pais. 
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JBM: (1) that the deed by whicE the plaintiff holds conyeyed no right to 
diyert the water of the river belonging to the defendant. 

(2). To establish a right by prescription, the act by which it is sought to 
establish it must operate an inyasion of the rights of the other party; 
so, whilst there was sufficient water flowing in the river for the needs 
of all parties, its use by one could not be an invasion of any right of 
the other. 

(3). The appropriation by the plaintiff was not prior to tfiat of the defend- 
ant. • 

(4). There must be some degree of turpitude in the conduct of a party be- 
fore a Court will estop him from asserting his title: so, while Uiere 
was sufficient water flowing in the river for the needs of cUl parties 
the defendant was not called upon to object to the appropriation by 
the plaintiff and is not estopped from asserting his title. 

Appeal from Superior Court, Los Angeles County. 

Howard, Brousseau dh Hotffard, B O. Scott and T. H. Smith 
for respondent. 

Bickndl & White 9,TidL Olaasdl, Smith & Smith for appellant. 

Boss, J. , delivered the opinion of the Court : 

In its course through Los Angeles County the Santa Ana 
riTer forms the dividilg line between the ranches Canyon de 
Santa Ana, San Juan y Cajon de Santa Ana and Las JBolsas 
on the one side, and the ranchos Santiago de Santa Ana and 
Lomas de Santiago on the other. Betw^een the ranchos Can- 
yon de Santa Ana and the San Juan y Cajon de Santa Ana, 
and also fronting on the river, is a small piece of land belong- 
ing to the Government. From a map furnished us by the 
respective parties, it appears that the rancho Santiago de 
Santa Ana has a frontage on the river almost equal to the 
combined frontage of the ranchos Canyon de Santa Ana, San 
Juan y Cajon de Santa Ana, Las Bolsas and the Government 
land, and reaches from the sea to a point on the river but a 
little distant from where the river enters the boundary of the 
county. 

The plaintiffs assert a right to divert from the. river suffi- 
cient water to keep their ditch, which is alleged ^nd found 
by the Court below to be six feet wide at the bottom, eight 
feet wide at the top, and two feet deep (grade not given), 
flowing full at all times and seasons of the year; and in this 
asserted right the decree of the Court below secures them, 
without regard to the quantity of water that may be left in 
the river when such a quantity is so diverted and irrespective 
of the wants and the necessities of the owners of the Santiago 
de Santa Ana rancho, under and for whom the defendant as- 
serts the right to divert a portion of the water of the said 
rivei:. Counsel for the plaintiffs contend that the right thus 
asserted and adjudged them is founded, 1, in grant; 2, upon 



160 Anaheim Water Oo. v. Semi-tbopio Wateb Co. 

prescription; 3, upon prior appropriation, and, 4, upon an 
estoppel in pais. . 

It will be convenient to consider these grounds in their 
order. 

Omitting details, the plaintiffs' title by grant, rests first 
upon a deed executed September 1, 1857, by JBernardo Torba^ 
the then owner of the radcho Canyon de Santa Ana, to Juan 
Pacificus Ontiveras, the then owner of the lower rancho, San 
Juan y Cajon de Santa Ana; and, secondly, on two deeds 
executed September 12, 1857, by Ontiveras and wife to George 
Hansen and John Fronling — the two last-named persons be- 
ing the predecessors in interest of the plaintiffs. 

By the deed of September 1, 1857, Bernardo Torba con- 
veyed to Ontiveras, for the expressed consideration of two 
hundred dollars, a right of way in and over a certain strip 
of the rancho Canyon de Santa Ana commencing at a point 
100 veras below a dam in the river on his said rancho ''which 
leads a portion of the water of said river into a ditch run- 
ning through a portion of said lands and into and through a 
Sortion of the aforesaid lands of the said Juan Pacincus 
Ontiveras (to wit, the rancho San Juan y Cajon de Santa 
Ana), and which is now used by him for irrigating a portion 
^ef said lands and running from said point in a westerly di- 
rection to the boundary line of the rancho Cajon de Santa 
Ana," said strip of land to be sufficiently wide for the con- 
struction of a water ditch of capacity to hold and convey 
water sufficient to irrigate 1200 acres of land and for the 

J>assage of a man on horseback on either side of the ditch 
or the purpose of inspecting and keeping it in order * * * 
^* and also the right to construct a sufficient dam at the be- 
fore-mentioned point in the said river in order to supply the 
said ditch with water for the uses and purposes above men- 
^ tioned." 

By one of the aforesaid deeds of September 12, 1857, On- 
tiveras conveyed to Hansen and Frohlin^ the same rights and 
interests conveyed to him by the aforesaid deed from Torba, 
and by the other deed of September 12, 1857, Ontiveras con- 
veyed to Hansen and Frohling 1165 acaes of the Bancho San 
Juan y Cajon de Santa Ana, afterwards and now known as 
the Santa Ana tract, " and also the right of way in and over 
a strip of land twelve varas wide running through the said 
rancho San Juan y Cajon de Santa Ana, for the purpose of 
making a ditch of capacity to carry water sufficient to irrigate 
the said piece of land; said ditch to be commenced at a point 
on the eastern boundary line of the aforesaid rancho (San 
Juan y Cajon de Santa Ana), which may be most convenient 
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for the purpose, and to run as directly as the nature of the 
soil and the conformation of the ground will permit, to the 
said tract of 1165 &cres; and also the privilege of using so 
much of the water from the Santa Ana Biver as appertains 
to the said rancho (San Juan j Cajon de Santa Ana) for the 
purpose of irrigating the same, by virtue of the grant of said 
rancho by the former Mexican Government and by the laws 
and customs of the country at the time of such grant, and 
by virtue of the existing laws and customs as may be sufEi- 
cient for the purpose of irrigating the aforesaid tract of 1165 
acres of land, together with the privilege of making such 
other ditches through the said rancho (San Juan y Cajon de 
Santa Ana) as may be necessary for irrigating and cultivat- 
ing said tract of land." 

There can be no doubt that by the deed last mentioned. 
Ontiveras conveyed to Hansen an^ Frohling the priyUege of 
using so much of the water of the Santa Ana river as apper- 
tained to the Bancho San Juan y Cajon de Santa Ana as should 
be necessary for the irrigation of the Anaheim tract of 1165 
acres, provided the quantity of water appertaining to that 
rancho and previously unconveyed by. Ontiveras, was sum- 
cient for that purpose. But of course this grant by Ontiveras 
could not affect any right of the owners" of the Bancho San- 
tiago de Santa Ana to the use of the water of the river. 

It is said, however, that at the time of the execution of the 
deed from Torba to Ontiveras of date September 1, 1857, 
Yorba was the owner of an undivided interest in the rancho 
Santiago de Santa Ana, and that by his deed to Ontiveras he 
conAeyed to him the tight (subsequently vested in the pre- 
decessors of the plaintiffs) to divert sufficient of the water of 
the river for the irrigation of 1200 acres of land upon the 
rancho San Juan y Cajon de Santa Ana. It is not necessary 
to decide whether the deed of September 1, 1857, from Yorba 
to Ontiveras conveyed to the latter the right to divert any of 
the water of the river that pertained to the rancho Canyon 
de Santa Ana; for while those who have succeeded to the 
rights of Yorba in that rancho were originally made defend- 
ants to this suit, the action was subsequently dismissed as to 
them, and the contest continued only as to those holding 
under the Santiago grant. 

Whatever else might be held with respect to the deed from 
Yorba to Ontiveras, we think it perfectly clear that no right 
to divert any of the water of the river that appertained to 
the rancho Santiago was conveyed by it. The deed starts 
with the recital that ''whereas the parties of the first part 
(Yorba and wife) are seized in fee of a certain rancho or tract 
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of land called Canyon de Santa Ana * * * lying on and 
near to the river, said river being one of its boundaries, and 
the said party of the second part (Ontiveras) being seized in 
fee of a certain tract of land called San Juan y Gajon de 
SisintaAna * * * bounding also on said river Santa Ana 
and lying near to and below the lands of said Bernardo and 
Andrea Torba. Now, therefore," etc., in consideration of 
two hundred dollars, the grantors convey to Ontiveras the 
right of way over a strip of the rancho Canyon de Santa Ana, 
commencing and running as already described, sufficiently 
wide for the construction of a water ditch of capacity to hold 
and convey water sufficient for the irrigation of 1,200 acres 
of land, and also the right to construct a sufficient dam in 
the river at the point of commencement of the strip over 
which the right of way is conveyed in order to supply the 
said ditch with water for the irrigation of the 1,200 acres. 
There is no express grant in this deed by Yorba — ^and we 
speak of him as the grantor because the Court below found 
that, though his wife joined him in the deed, she had no 
ipterest in the property — of any right on the part of Ontiveras 
K> divert any of the water of the river, and certainly no ex- 
press grant of the privilege of diverting any of the water of 
the river that pertained to the grantor, as owner of an un- 
divided interest in the rancho Santiago de Santa Ana. Im- 
pliedly it undoubtedly recognized the right in Ontiveras to 
divert a part of the water, but it must be remembered that 
by reason of his proprietorship of the rancho San Juan y 
Cajon de Santa Ana Ontiveras then possessed the right to 
divert such portion of the water of tha river, for the purposes 
of irrigation, as appertained to his ranchq. And the fact 
that he was then diverting a portiop of the said water for 
that purpose is expressly recited in the deed; for by its terms 
the stip of the Canyon rancho over which Torba conveys to 
him the right of way for a ditch, is made to commence at a 
point 100 varas below a dam in the river, on the Canyon 
rancho, ** which leads a portion of the water of said river 
into a ditch running through a portion of said lands and into 
and through a portion of the aforesaid lands of the said Juan 
Pacificus Ontiveras and which is now used by the said Juan 
Pacificus Ontiveras for irrigating a portion of his said lands." 
But no reference whatever is made in the deed to the rancho 
Santiago. Irrigation upon that rancho as well as upon the 
ranchos Canyon and Cajon with the water of the river was 
then carried on, and had been carried on for many years. 
There was then, according to the findings of the Court 
below, and continued to be until within a year or two prior 
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to the commencement of this action in 1877, sufficient water 
flowing in the river to supply the wants of all the parties 
bordering on the stream, tinder these circumstances certainly, 
the owners of each of these ranchos were entitled to divert, 
for the purposes of irrigation upon their respective tracts, 
such portion of the water of the river as appertained to their 
respective ranchos, due regard being had to the rights 
of each and all the others. Ontiveras. as owner of 
the San Juan y Cajon de Santa Ana, was entitled to 
divert, for the purposes of irrigation upon his rancho, 
such portion of the water as rightly appertained 
thereto; and in the deed by which he conveyed to 
Hansen and Frohling the Anaheim tract of 1,166 acres, he 
expressly granted to them the privilege of using so much of 
the water of the river, appertaining to his rancho, as should 
be sufficient for the irrigation of that tract. But in the 
deed from Torba to Ontiveras, executed but a few days be- 
fore, there is no such language. Torba thereby conveyed 
to Ontiveras a right of way over his rancho Canon for the 
construction of a ditch of capacity to hold and convey water 
sufficient for the irrigation of 1,200 acres of the rancho San 
Juan y Cajon de Santa Ana, and also the right to construct 
a sufficient dam in the river at a designated point upon the 
Canon rancho in order to supply the ditch with water for 
the 1,200 acres. Whether the water thus to be diverted was 
the water that appertained to Ontiveras, as the owner of the 
rancho San Juan y Cajon de Santa Ana or water that apper- 
tained to T^orba as the owner of the rancho Canyon de Santa 
Ana, need not be determined for the reason already assigned, 
but by no construction of the deed consistent with reason 
or authority, can" it be held to . be any part of the water ap- 
pertaining to the owners of the rancho Santiago de Santa 
Ana, which is situated upon the opposite side of the river, 
and which is in no manner alluded to in the Yorba deed. And 
even were this otherwise, it is clear that Torba's deed could 
not affect the rights of the other owners of the Santiago rancho. 
2. The title by prescription relied on by the plaintiff is 
based on the fact found by the Court below to the effect that 
from the 1st of January, 1858, until within a year or two 
prior to the comidencement of this action, the plaintiffs, 
their predecessors, etc., quietly, openly, notoriously and 
continuously appropriated, used and enjoyed enough of the 
water of the river to keep their ditch, which was constructed 
in and over the strip of land described in the deed from 
Yorba to Ontiveras, flowing full to its utmost capacity at all 
times and seasons of the year, claiming the right and title 
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so to do, adversely to the whole world, and so diverted, ap- 
propriated, used and enjoyed the said water without let, 
hindrance or objection by any person whomsoever; and that 
the owners of the Santiago rancho, with knowledge thereof, 
stood by and made no objection. But the Court below also 
found tnat during the same time the water of the river was 
diverted, appropriated, used and enjoyed by the owners of 
the ranchos Santiago and Canyon for the irrigation of their 
respective tracts, and, further, that while the diversion and 
use of the water by the respective parties, and upon the re- 
spective ranchos and tracts of land as stated in the findings 
''has been done and claimed as of right, and claimed to be 
done adversely to all others, still, until within a year or two 
prior to the commencement of this action, there has been 
no interference of serious importance with the diversion, or 
attempted diversion, of any one by any of the others, there 
having, prior to that time, been sufficient water flowing in 
the river to supply the respective wants and demands of all 
the parties; but since then, that is, within a year or two 
prior to this suit, on account of the increased appropria- 
tions and diversions above the ditches of all the parties, 
water has become scarce and insufficient to supply the de- 
mands and necessities of all the parties. That except as to 
non-interference and failure to object under the circum- 
stances aforesaid, there has never been any acquiescence or 
consent to the user of water as to any person, party or cor- 
poration, by the owners or claimants of any of the ranchos 
mentioned in these findings, or of any of the pajties hereto 
or their predecessors or grantors. But ever since water has 
become scarce, as aforesaid, each party has respectively 
asserted and at all times attempted, as best they could, to 
maintain the rights as respectively claimed by them." 

In the face of such facts as these, how can we be expected 
to hold that, as against the owners of the Santiago rancho, 
the plaintiflfs have established any prescriptive right? In 
order to establish a right by prescription, the acts by which 
it is sought to establish it must operate as an invasion of the 
right of the party against whom it is set up. The enjoy- 
ment relied upon must be of such a character as to afford 
ground for an action by the other party. This is thoroughly 
settled. Now it is very clear that while there was sufficient 
water flowing in the river to supply the wants and demands 
of all the parties, its use by one could not be an invasion of 
any right of any other; and as the Court below found, as a 
fact, that until within a year or two prior to the commence- 
ment of the action there wag sufficient water flowing 
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in the river to v supply the wants and demands of all the 
parties, it is plain that the plaintiffs as against the owners 
of the Santiago rancho have acquired no right by prescription. 

3. As against the owners of the rancho Santiago, have 
the plaintiffs established a right to divert the water in ques- 
tion by reason of its prior appropriation and beneficial use ? 

This claim of the plaintiffs is negatived by the facts found 
by the Court beiow. As seen already, there was, according 
to the finding, sufficient water flowing in the river to supply 
the want and demands of the owners of each of the ranchos 
mentioned, until within a year or two prior to the com- 
mencement of this action in 1877. It also appears from the 
record that from an early day irrigation with the water of 
the river was carried on upon the rancho Santiago by its 
owners and their tenants. It was so carried on in 1857, when 
the conveyances from Ontiveras were made to the predeces- 
sors of the plaintiffs, under which the plaintiffs' ditch was 
constructed and sufficient of the water of the river diverted 
and appropriated to keep it flowing full to its utmost 
capacity at all times and seasons of the year, for the purpose 
of irrigating the Anaheim tract of 1,165 acres. But this 
appropriation by the predecessors of the plaintiffs was, ac- 
cording 'to the findings of the Court below, neither prior to 
the use of the water of the river by the owners of the San- 
tiago rancho, nor did in any manner interfere with the use 
of it by the latter ; for, according to the findings, there was 
then enough water flowing in the river to supply the wants 
and demands of all of the parties, and continued to be until 
within a year or two prior to 1877. 

As observed already, the Court below found that at the 
time of the purchase by the predecessors of the plaintiffs 
from Ontiveras in 1857, and for years before, the qwners of 
the Santiago rancho were and had been using the water of 
the river for the irrigation of their rancho; but the Court 
further found that prior to 1871 ** said irrigation and cultivation 
was irregular both as to time and place and also as to ditches, 
some years more and some years less, at one place one year 
and at a different place another year, and during some years 
some of the ditches were not used, so that during some years 
not more than three irrigating heads, being each one hundred 
square inches under four inches pressure, were diverted and 
used during some years, and their ditches were often neg- 
lected and filled with weeds and dirt and their capacity at times 
greatly diminished, and such was their condition in 1857." 

But that irrigation upon the Santiago rancho was, prior 
to 1871, '* irregular, some years more and some years less, 
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at one place one year and a different place another year/' 
and that during some years some of the ditches were not 
used, and other years some of them were neglected, is unim- 
portant. The fact remains that the owners of the rancho did 
use the water of the river according to their wants and de- 
mands, and were so using three irrigating heads of it in 1857, 
and, further, there was at all times an abundant supply in 
the river for all parties until within a year or two prior to 1877. 

It may be added that while the Court below found that 
the water diverted and appropriated by the predecessors of 
the plaintiffs in 1857, that is to say, sufficient of the water 
of the river to keep their ditch flowing full to its utmost 
capacity at all times and seasons of the year, for the purpose 
of irrigating the Anaheim tract of 1165 acres, *t was then, 
ever since has been , and now is necessary for that purpose, " it 
also found as a fact that the plaintiffs have sold water to parties 
on said Cajon rancho, outside of the Anaheim tract, * 'commen- 
cing about 1869, and gradually increasing said outside supply 
to about 600 or 800 acres, except in very dry seasons, as ex- 
isting at the time of the diversions complained of, when aboiU 
all the water in the ditch is necessary for the Anaheim tract." 

These findings are not only inconsistent, but it certainly 
cannot be that water diverted and appropriated for the 
purpose of irrigating the Anaheim tract can be sold by the 
plaintiffs to supply other lands, to the injury of the owners 
of the rancho Santiago who, from a time long anterior to 
the purchase of the plaintiffs' predecessors, have been ac- 
customed to use a portion of the water of the river for the 
irrigation of that rancho. 

4. With respect to the estoppel relied on by the plaintiffs 
it is sufficient to say that, as tne findings of the Court below 
show that there ,was sufficient water flowing in the river in 
1857 and for nearly twenty years thereafter to supply the 
wants and demands of the owners of each of the ranchos 
bordering on the stream, the owners of the Santiago rancho 
were neither called upon to object to the diversion and ap- 
propriation by the predecessors of the plaintiffs, nor had 
they any right to object thereto. No right of theirs was 
interferred with. Nor does it appear that there was any 
fraud, misrepresentation or concealment of any kind prac- 
ticed upon the predecessors of the plaintiffs by the owners 
of the rancho Santiago. In a recent case we had occasion 
to quote with approval what was held here in the case of 
Biddle Boggs v. Merced Mining Go,^ 14 Cal. 368: "There 
must be some degree of turpitude in the conduct of a party 
before a Court of equity will estop him from the assertion 
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of his title — the effect of the estoppel being to forfeit his 
property and transfer its enjoyment to another." 

The findings in this case show that the scarcity of water in 
the river that first made itself felt within a year or two prior 
to the commencement of this action, was caused by diver- 
sions made by parties above the highest ditch of any of the 
parties to this controversy. With the scarcity of the water 
arose disputes between the respctive claimants. It is not 
strange that this was so, for in the region in question, water 
for irrigation is essential to the proper cultivation and enjoy- 
ment of the land. Upon the Anaheim Tract as well as upon 
the Bancho Santiago numerous and extensive and valuable 
vineyards and orchards have been raised with the aid of the 
water of this river. Its continued use is all-important to all 
parties concerned. The plaintiffs, by virtue of the purchase 
of their predecessors from Ontiveras and their subsequent 
appropriation and use, are undoubtedly justly entitled to such 

gortion of the water of the river appertaining to the Eancho 
an Juany Gajon de Santa Ana as is sufficient for the proper 
irrigation of the Anahiem tract. Whether if the portion of 
the water appertaining to that rancho is insufficient for 
that purpose, the plaintiffs are entitled to enough of the 
water of the river appertaining to the rancho Canyon de 
Santa Ana to make good the deficiency, by virtue of the deed 
from Torba to Ontiveras, we cannot now decide for the 
reason already explained. But as, for the reasons already 
given, the plaintiffs have acquired no right to any portion of 
the water that appertains to the owners of the rancho San- 
tiago de ISanta Ana, the decree of the Court below which 
secures to the plaintiffs sufficient of the water of the river to 
keep their ditch flowing full to its utmost capacity at all 
times and seasons of the year, without regard to the quantity 
of water that may be left in the river after such diversion 
and irrespective of the wants and necessities of the owners 
of the rancho Santiago de Santa Ana, cannot be sustained. 
We must therefore reverse the judgment and remand the 
cause for a new trial; In doing so, we think it not improper 
to suggest, in view of the value of the water in dispute and 
the large interests at stake, whether it is not advisable for 
the parties to the controversy to divide the water upon an 
equitable basis and devote the money that may otherwise be 
expended in litigation, in the proper development and judic- 
ious use of it. * 

Judgment and order reversed and cause remanded for a 
new trial. 

I concur : Mryick , J. 
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I concur : I am of opinion that the plaintiffs have failed 
to make out any case for relief upon the grounds of prescrip- 
tion or estoppel in pais. The reasoning on these points in 
the opinion of Justice Ross is conclusive. 

On whatever rules the rights of the parties herein are to 
be admeasured, whether by the rules applicable to appro- 
priation, or those applicable to the common law doctrine of 
riparian rights, the rights of the parties are at least equal; 
neither has made out a claim superior to the other. There 
has never been any exclusive appropriation by plaintiffs prior 
to that of defendant, and the same may be said of the appro- 
priation by defendant. I can see no exclusive appropriation 
by either party of the water of the stream, or any part of it. 
The use of the water has always been had by either party 
with the observance of the right of the other to a reasonable 
use of it for irrigation. Under these circumstances the par- 
ties must" be held to have at least equal rights to use the 
water for the purpose indicated. The Court, therefore, in 
adjudging that the plaintiffs have, under all circumstances, 
the right to have their ditch flow full of water to the exclu- 
sion of the defendant, has violated the equality of right 
above mentioned, and has fallen into an error for which the 
case must be tried anew. The foregoing, in my opinion, is 
the substance of the able and elaborate opinion of Justice 
Boss, and I therefore concur in it. It is apparent that no 
question is made, in this case, as to the right to the use of 
the water for domestic purposes, and of course nothing is 
herein ruled in that regard. Thornton, J. 

The case as made out in the Court below, failed to estab- 
lish an exclusive right of ownership arising out of prescrip- 
tion or estoppel, in the water of the Santa Ana river, to the 
extent claimed byythe plaintiffs. 

In my judgment, the rights of the respective parties orig- 
inated in a riparian source, are held by them in common, 
and invest each with equal rights to the use and enjoyment 
of the water of the stream. Being held in common, it is 
well settled that in a controversy between such owners as to 
their rights, it is the duty of a Court of Equity to determine 
the respective rights of the parties so as to give to each the 
just proportion to which he may be entitled, and if neces- 
sary, regulate the use between them according to their rights. 
(Lyon V. McLaughlin, 32 Vt. , 423 ; Arthur y. Case, 1 Paige, 447; 
Belknap v. Irimbk, 3 Id, 601; WMer v. Gage, 39 N. H., 182; 
Bardwelly. Ames, 22 Pick., 363; BallowY. EopMnston, 4 Gray, 
324; Booth Y. Driscoll, 20 Conn., 565; Brotvny. Ashley, 16Nev. 
316. ) That the principle was not observed in the adjudication 
of this case, and I agree that the judgment should be reversed 
and the cause remanded for a new trial. MgEee, J. 




uiixt ^mt 




mmA 



Vol. Xn. OoTOBEB 6, and Oct. 13, 1883. Nob. 7 and 8. 



Current Topics. 



CHIEP JUSTICE COLERIDGE. ' 

At the reception tendered to Chief Justice Coleridge at St. 
Louis, the learned jurist, after a few preliminary remarks, spoke 
as follows: 

''I cannot express adequately how much I sympathize and 
agree with you — that law grows, that while its principles^main 
unchanged, the application of them must change with ciKiging 
times; tiiat the English common law is broad as the race, as di- 
verse and elastic as the various peoples of which that race is com- 
posed, and that its wisdom and profundity are as inexhaustible 
as our language. These things I have earnestly believed, am 
convinced of, and according to my power, have from time to 
time, sought to maintain in argument and exemplify in practice. 

''But, gentlemen, our common law has had great dangers. 
The wise and broad liberality of Lord Holt and of Lord Mans- 
field would have antedated many of those salutary changes now 
embodied in the law, had it not been for the narrow an4 un- 
bending learning of Lord Eenyon and Lord Eldon, which post- 
poned them for nearly a century, and in the same way the broad 
and manly sense of the judges of the queen's bench and the 
common pleas, in the times of Lord Denman and Lord Camp- 
bell, were overthrown and carped at by a great lawyer, indeed, 
but a man of the most narrow technicality, who, when I was 
young, dominated Westminister with the most absolute and des- 
potic sway. I mean Baron Parke, afterward known as Lord 
Windsordale. He was a ma^ who used to rejoice in nonsuiting 
a plaintiff in an undefended cause, t. e,,in. doing what, by the 
very nature of the case, was tmjust. He resisted with the ut- 
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most of his ability the very slightest attempts that were made to 
allow amendments to the pleadings. 'For/ said he, 'good 
heavens ! think of the state of the record.' That was the parch- 
ment, the clients were nothing, and he sought most deliberately 
to outstrip and defeat the intentions of the English Parliament 
in 1852-4, to introduce something of equitable breadth into our 
common law proceeding as it stood at that time. And he suc- 
ceeded. I should be sony to think that this was a fair descrip- 
tion of every thing at that time, but I remember a very great 
lawyer (I don't know whether his name has reached this side of 
the Atlantic in the honor and distinction it ought to hold) Mr. 
Justice Maule, one of the most powerful intellects I ever knew, 
and of great ability as a satirist — I remember hearing him once 
say in court to a gentleman who was arguing at the bar, ' Well, 
that seems a horror in morals and a monster in argument; now, 
the case in Meeson & Welsby lays it down as law.' I do not 
want to say a word against the moral worth and intellectual 
force of these men. They were good men and men of extraor- 
dinary power. If they had not extraordinary power they would 
never have done what they did, because I have always main- 
tained thkt in law, in morals, in politics, in everything that 
should please, a man to do much mischief must be an able 
rather than a good man. 

''But the common law happily has survived these dangers; it 
has survived to guard our freedom — our freedom with its own 
great majesty; it has survived to be one among the many links 
whic^I hope bind England and America indissolubly together. 
Engind is, in a certain sense the mother and America is the 
child, and the mother, like other mothers, suffered many pangs 
and much sorrow at the birth of her child. But, now all these 
have passed away. She remembereth no more the sorrow in the 
joy and pride with which she looks upon the greatness and the 
glory of what she has brought forth." 



EECENT DECISIONS AS TO SUBETIES. (Cal. Sup. Ootot.) 

The Court will not allow a supplemental answer to be filed, 
pleading a discharge in bankruptcy, where an attachment had 
been levied more tiian four months before the filing of the peti- 
tion in bankruptcy, and the property had been released by giv- 
ing an Undertaking on release of attachment. In such case 
the sureties are liable. Harding v. Minear, 54 Cal. 507., {per 
contra, 100 Mass. 453: 114 id. 543; 116 id, 527; 117 id, 343; 119 
id. 159; 71 N. Y. 468: 7 Bush. (Ky^), 348; 17 N. B. B. 287; 15 
Blatchf. C. C. Eep. 466; 99 U. S. 8; Drake on Attach. 341 (b); 
Bailies on Sureties and Guarantors, 277). 
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Sureties on an Undertaking on Release of Attachment are 
liable^ though their principal filed his petition in bankruptcy 
within four months thereafter, if he allows judgment to be taken 
against him by not pleading his bankruptcy. Goodhwe v. Kingy 
66 Cal. 377. 

Sureties upon an Undertaking on Appeal are released from all 
liability thereon by a tender of the amount for which they are 
bound. Sharp v. Miller, 67 Cal. 416; 7 Pac. C. L. J. 664. 

A surety on Sk joint and several bond is not released by failure 
of one of the sureties named to sign, unless he so stipulated, 
{per contra, as to joint bonds), Los Anodes v. Melius, 8 Pac. C. 
L. J. 763; 69 Cal. 444. 

When one surety receives the money to pay the debt secured, 
and does not so apply it, his co-surety, on paying the debt, has 
an action against the former for money paid to his use. Logan 
V. TaJJbot, 59 Cal. 652; 9 Pac. C. L. J. 80. 

An action will not lie against sureties on an Undertaking on 
Attachment until a demand and refusal on the part of their prin- 
cipal to pay, and both must be pleaded. Morgan v. Memies, 60 
Cal. 348; 9 Pac. O. L. J. 294. 

When a party to a note seeks to set up as a defense that he 
signed only as a surety, he must aver and proVe that the payee 
of the note both knew of this fact and consented to deal with 
him as such. Farmer's Nat, Oold Bank v. Stover, 9 Pac. C. L. 
J. 306; 60 Cal. 392; Harlan v. Eli, 56 Cal. 340. 

Sureties on the bond of an administrator are concluded by a 
decree of the Probate Court settling the administrator's accoiint. 
ChaqueUe v. Ortet, 60 Cal. 698; 9 Pac. C. L. J. 602. 

A judgment may be entered against sureties on an appeal 
bond, given to stay the execution of a judgment directing the 
payment of money without notice upon afiSrmance of the judg- 
ment and failure on the part of the principal to pay the judg- 
ment within thirty days after the filing of the remittitur. Meredith 
V. S. C. M. A, of Baltimore, 9 Pac. C. L. J. 609; 60 Cal. 617; 
Pamell v. Ladd, 57 Cal. 232; Wood v. Orford, 56 Cal. 157. 

An Action against sureties on an injunction bond conditioned 
that surety would pay if Court finally decided that injunction 
would not obtain, is premature if brought before final judg- 
ment. Clark V. Clayton, 10 Pac. C. L. J. 344. 



SPECIAL LEGISLATION. 

[Bead before the Toong Men's Bar AMOciation by H. A. PoweU, Esq.] 

Under the English system from which we derived the frame- 
work of our laws, the legislative power was without limitation. 
Sir Edward Coke said (4 Inst. 36) that the power and jurisdic- 



172 CuBBENT Topics. 

t 

tion of Parliament was so transcendent and absolute that it could 
not be confined either for persons or causes within any bounds. 
Matthew Hale, speaking of the Parliament, observed: ''This 
being the highest and greatest court over which none other can 
have jurisdiction in the Kingdom, if by any means a misgovem- 
ment should fall upon it, the subjects of this Kingdom are left 
without all manner of remedy." Blackstone says that what 
Parliament doeth no authority on earth can undo. It can in 
short do everything that is not naturally impossible, and there- 
fore some have called its power ''the omnipotence of Parli^ 
ment.'-' (1 Bl. Com. 160.) 

In the American system unlimited legislative power is un- 
known. {Land Aa, v. Topeka, 20 Wall. 663.) Even in the colo- 
nial period of our history the charters and fundamental constitu- 
tions, under which the colonies were governed, placed many and 
burdensome limitations upon the power of the people. These 
old charters and constitutions form an interesting subject to the 
student of legal history; some containing many queer and ludi- 
crous limitations^ such for example as that found in the Consti- 
tution of Carolina, framed by the philosopher John Locke in 
1669, wherein it is ordained that to avoid multiplicity of laws 
all legislative acts shall at the end of a hundred years Rafter their 
passage cease and determine of themselves without any repeal, 
and that since multiplicity of comments only serve to obscure 
and perplex all manner of comments and expositions on the con- 
stitution, common or statute laws are absolutely forbidden. 

It may be stated that at no period in the Anglo-Saxon history 
of the United States have the peole exercised that unlimited leg- 
islative power which is inherent in the people. During the co- 
lonial period this deprivation of power was mainly involuntary, 
but, under the Confederation and Constitution, the people, "in 
order to form a more perfect unioh, establish justice, insure do- 
mestic tranquility, provide for the common defense, promote 
the general welfare and secure the blessings of liberty" dele- 
gated a portion of their inherent power to the General Govern- 
ment. And for like reasons by the adoption of State Constitu- 
tions they have surrendered still other legislative powers. And 
thus by tlieir own direct and voluntajy acts they have placed 
limitations upon their powers in such manner that a lawful 
change is possible only by conservative constitutional methods. 
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The evil of unrestrained and omnipotent powers in one body was 
so well and universally understood at the close of the war of the 
Bevolution that the Constitution of the United States, as well as 
the State constitutions, divided the powers of Government into 
the three co-ordinate departments, legislative, executive and ju- 
dicial. So accustomed however had been the legislative power, 
the world over, to apply the law as well as to m^ke it that the 
encroachment of the leislative upon the judicial has been, in the 
United States, fruitful of much litigation. And, indeed it will 
be observed, to the credit of the judiciary, that the inherent leg- 
islative power of the people has been upheld to such a degree 
that it is an established American rule that in every case where 
the limtiation is not dear, legislative enactments must be held 
valid; and when there is a reasonable doubt whether an act is 
repugnant to the Constitution, Courts must pronounce in favor 
of its constitutionality. It is an old legal maxim that the law 
hateth new inventions and innovations. It is the moderate ob- 
servance of this maxim that gives the judiciary its conservatism; 
and the conservatism of the judiciary is the strength of a nation. 
Beferring to the constitutional provision that no local or special 
law shall be passed where a general law can be made applicable, 
Justice Cooley intimates that so stringent a provision would, in 
some cases, lead to the passage of general laws of doubtful util- 
ity in order to remedy the hardships of particular cases. (Cooley's 
Con. Lim. 156.) In Brooks v. Hyde, 37 Cal. 379, in comnenting 
upon the fact that there was no provision in the Constitution of 
this State at that time which prohibited the passage of either 
local or special laws, except in respect to the formation^ of cor- 
porations, (and he might have added except in divorce matters,) 
Justice Sanderson says that such a provision would be in many 
respects prejudicial to the local wants of the people and would 
have placed it beyond the power of the legislature to meet and 
provide such unforseen conditions as are sure to arise, and would 
have led to aU manner of mischief and so hampered the legisla- 
ture as to have precluded the passage of indispensable laws or 
to have made necessary their extension merely for the sake of 
form to localities and cases where they could have no beneficial 
operation. 

While, however, this conservatism has been very properly 
maintained, the people have been gradually awakening to the 
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self evident truth that it is the province of the courts after a full 
hearing and a judicial investigation to determine what is the 
law upon special existing cases, and that not only all general 
laws should have a iinif orm operation but that in all cases where 
a general law can be made applicable no local or special law 
should be passed. One authority says^ that is not legislation 
which adjudicates in particular cases, prescribes the rule con- 
^ traxy to the general law and orders it to be enforced; such power 
assimilates itself more closely to despotic rule than any other 
attribute of government. (Ervine's Appeal 16 Penn. St. 266.) 

In the absence of constitutional limitation, it is no objection 
to a statute that it is special or local in its effect. (Orr v. Bhine, 
45 Tex. 346; Beyman v. Black, 47 Tex. 658; People v. O. P. B. 
B. Co., 43 Gal. 398.) In the constitutions of but six States in 
the Union, Connecticut, Delaware, Massachusetts, New Hamp- 
shire, Bhode Island and Vermont, is there no limitation upon 
the legislative power to pass local or special laws. In every 
other State there are found limitations of this character more or 
less stringent in their nature. The subject of legislative divorces 
exercised the minds of the people at an early day. The first 
limitation upon legislative divorces is found in the Mississippi 
Constitution of 1817, the year that State was admitted into the 
Union. It declared that divorces shall not be granted but in 
cases provided for by law, und a peculiar proviso was added that 
no decree for such divorce shall have effect until the same shall 
be sanctioned by two-thirds of both branches of the General As- 
sembly. In 1832 the proviso was annulled, and ever since leg- 
islative divorces have been unknown in Mississippi. Alabama 
in 1819 adopted a similar provision but retained the proviso re- 
quiring the sanction of the Legislature till 1865. An amendment 
to the Constitution of Georgia adopted in 1833 does not expressly 
forbid special legislative action in divorce matters but makes the 
novel provision that divorces shall be final and conclusive where 
the parties shall have obtained the concurrent verdicts of two 
special juries authorizing a divorce upon legal principles. Before 
1850, the following states had constitutional inhibitions against 
special legislation in divorce matters: Tennessee in 1834, Mich- 
igan in 1835, Arkansas in 1836, New Jersey in 1844, Louisana 
and Texas in 1845, Iowa in 1846 and Illinois and Wisconsin in 
1848. Since 1850, all the states of the Union have adopted sim- 
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ilar inhibitions with the exception of Maine and the six States 
already mentioned as having no restrictions as to special or local 
legislation. The weight of authority undoubtedly is that the 
Legislature has complete control over these matters unless spe- 
cially restrained by the state Constitution. Chancellor Kent (2 
Kent, 106) suggests, however, that the question of divorce in- 
volves investigations which are properly of a judicial nature and 
ought to be confined exclusively to the judicial tribunals. And 
Justice Cooley remarks (Const. Lim, 113) that if the questions 
could originally have been considered by the Court, unembar- 
rassed by any considerations of long acquiescence, it is highly 
probable that these enactments would have been held to be 
usurpations of judicial authority and we should have been spared 
the necessity of the special constitutional provisions which have 
unce been introduced. 

Arkansas is the pioneer State in curtailing the Legistature in 
the enactment of special laws conferring corporate powers. In 
1836 it adopted the sweeping measure that no special act con- 
ferring cqrporate powers shall be passed. The next State to 
come up to this standard was Ohio in 1851, followed by Min- 
nesota in 1867. There are even now but eight States which have 
adopted this salutary measure, viz: Arkansas, Ohio, Nebraska, 
Pennsylvania, Tennessee, West Virginia, Minnesota and Califor- 
nia. There are but seven States, however, without any consti- 
tutional restriction upon this subject. The State of Deleware, 
although having no limitation upon the enactment of special 
laws, was the first to adopt restrictive constitutional measures in 
the matter of the organization of private corporations. In the 
Constitution of 1831 it was provided that no act of incorpora- 
tion, except for the renewal of existing corporations, shall be 
enacted without the concurrence of two-thirds of each branch of 
the Legislature. Michigan, in 1835, adopted a similar measure. 

The enumeration of the various limitations upon legislative 
authority to pass special or local laws does not come within the 
scope of these comments. In some States no local or special 
law can be passed without public notice is given (in a mode pre- 
scribed) before the introduction of the bill. In others the sub- 
jects upon which local or special legislation is forbidden are 
specifically mentioned. While still another class provides, as 
in Sub. 33, Sec. 25, Art. 4 of the Constitution of California, that 
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in all cases where a general law can be made applicable, no 
local or special law shall be passed. Thirteen States (*) belong 
to the latter class. Iowa, in 1846, was the first to adopt this 
measure. Virginia has made the needless declaration that no 
special law shall be passed where the Courts have jurisdiction 
except when in the judgment of the Legislature general laws 
will not answer, which virtually leaves with the Legislature the 
same powers it had before. It will be observed that there has 
been an accelerated movement among the people of the United 
States, commencing more than a generation ago, to confine the 
law making department to general legislation; and, although it 
may be true that individuals and localities will frequently suffer 
some hardship, there has been adopted no other measure in any 
age that has a greater tendency to maintain equal rights and to 
protect the poor and the weak from the wealthy and the power- 
ful. What the masses of the people need is to be permitted and 
to be taught to depend, for their comfort and well-being, on 
their own energy and the impartial laws of political economy. 
Government is a necessary evil and its machinery should be re- 
duced to a minimum; its only legitimate aim is to proride secu- 
rity for the person and property of its citizens, and when any- 
thing outside of this is attempted, inequality begins and the 
poor and the weak suffer in the end. If the granting of special 
favors or advantages are within the gift of the law-making 
power, human nature is so constituted that wealth and influence 
will always reap an undue share. Might it not have been better 
if the Constitution of the United States had been so framed as 
to forbid special legislation by Congress on many of the impor- 
tant subjects within its jurisdiction. If it had been required 
that all laws making any disposition of the public lands should 
be, in the broadest sense, general and uniform in their opera- 
tion, the result would have been infinitely to the advantage 
of the people. Special legislation in the way of Government 
aid and subsidies are foreign to the legitimate powers of true 
government, and taking centuries together, are highly detrimen- 
tal to the greatest number. The charge in the Declaration of 
Independence against the King was that he had refused his as- 
sent to laws necessary for the public good; A charge that he 
had refused his assent to laws necessary for the convenience or 

(*) Iowa, Indiana, Missonri, Kanias, Nevada, Maryland, Illinois, West Virginia, Texas, 
Arkansas, Nebraska, Colorado and California. 
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welfare of individuals or localities, would have caused derision 
and contempt. The sudden development of trade or the re- 
source of a State or of a locality, by railroad grants or any other 
species of special legislation, is unnatural and invariably results 
in great and undue individual wealth and national as well as 
sectional discontent. 

Where a statute comes within the enumerated forbidden sub- 
jects, the only question for the Courts to determine is whether 
or not the statute is general. This is frequently a difficult ques- 
tion and has caused much judicial controversy. The terms gen- 
eral and special, as now applied to laws, are of comparatively re- 
cent origin and are by no means convertible with the terms pu&- 
lic and private laws. A public law is one which affects the pub- 
lic, and may be either general, special or local; general, if it 
bears equally upon all persons and things standing in the same 
category; special, if not; and local, if affecting the public of a 
circumscribed territory less than the whole over which there is 
jurisdiction. A private law is of course always special in its 
character. 

In Smithy. Judge, Twelfth District Court, 17 Cal. 556, the 
Court say: ''The effect of laws of a general nature shall be the 
same to and upon all; but who are the all who are subjects of 
this operation. Obviously, the answer is, all who stand in the 
same relfttion to the law; in other words, all the facts of whose 
cases are in substance the same." This language has been ap- 
proved in Bourland v. Hildreth, 26 Cal. 161; Jackson v. Shawl, 
29 Cal. 271; Brooks v. Hyde, 37 Cal. 366; and others. These 
cases arose under the provision that '' all laws of a general nature 
shall have a uniform operation'' in the Constitution of 1849, 
T^hich, as already observed, did not prohibit special legislation 
except in divorce matters and in the creation of corporations 
other than municipal. Since the adoption of the Constitution of 
1879, in which we find thirty-two enumerated subjects upon 
which local or special legislation is forbidden, besides the sub- 
division forbidding the same in all other cases where a general 
law can be made applicable, the question as to whether a law is 
general or special or local has become vastly more important and 
much more frequent in occurrence, and must in the future become 
of great interest to the Bench and Bar. 
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Desmond y. Dunn^ 55 Cal. 242, is a case in which the con- 
struction of Sectipn 6 of Article 11 of the present Constitution 
was involved. It provides that corporations for municpal pur- 
poses shall not be created by special laws. The act in question 
provided for the organization of merged and consolidated cities 
and counties of more thai) 100,000 population. It was held to 
be a special law and therefore unconstitutional; because (1) it 
applied to municipal corporations consisting of consolidated 
cities and counties only, and (2) it was limited to miinicipal cor- 
porations having more than 100,000 inhabitants. The Court say 
that any general law must be as broad as the subject to which it 
relates. A similar conclusion was reached in Uarle v. ITie Board 
of Education^ 55 Cal. 489, concerning an Act relating to salaries 
of school teachers in cities having 100,000 inhabitants or more. 
The provision of the Constitution this Act was held to violate was 
one forbidding the passage of local or special laws for the man- 
agement of common schools. (Sub. 27, Sec. 25, Art. 4.) Jus- 
tice Boss in the prevailing opinion holds the Act to be local. 
Justice Myrick, concurring, is of the opinion that it is special 
legislation, and adds the following pertinent language : '' By 
Sub. 33 (same section) the Legislature is prohibited from passing 
a special or local law in all other cases where a general law can 
be made applicable. Cannot a general law fixing salaries or pre- 
scribing a mode for fixing salaries be made applicable to the 
entire State " ? Justices Thornton and Sharpstein dissent on the 
ground that the Act does not provide for the management of 
common schools and that it is not local or special in its character. 

A very clear and comprehensive definition of the term general 
law will be found in Ex parte Westerfield, 55 Cal. 550. It was 
held that the Act making it iinlawful for any person, conducting 
the business of baking, to engage or to permit others in his em- 
ploy to engage, in the labor of baking for the purpose of sale 
between the hours of 6 p. h. on Saturday and 6 p. h. on Sunday, 
was special legislation and in conflict with Sub. 2 of said Section 
25 of the Constitution, which forbids the passage of special laws 
for the punishment of crimes and misdemeanors. Justice Mc- 
Kinstry in his cQncurring opinion says: ^^ A general law must 
include within its sanction aU who come -within its purpose and 
• scope. It must be as broad as its objects, * * * To say that 
every law is general vrithin the meaning of the Constitution which 
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bears equally upon aU to whom it is applicable is to say there can be 
no special laws,** In the recent case of 'Hewlett v. Epstein, 11 P. 
C. L. Journal 71, ** An Act for the better protection of stockhold- 
ers in mining corporations," which provided a penalty to be 
imposed upon the directors for each failure to make and post in 
the office of the company on the first Monday of every month an 
itemized account of the transactions of the company, was held 
to be constitutional. The Act was passed in 1880, and the action 
was to recover from the directors the penalty prescribed for their 
failure to make and post such account. It was contended on 
the part of the defendants that the law is special legislation 
because confined to the protection of stockholders of mining 
corporations only. In other words, that it does not include 
within its sanction all who come within its purpose and scope; 
that it is not as broad as its object; that the purpose, scope and 
object of the Act is the protection of stockholders against the 
negligence, ignorance or fraud of directors; that the protection 
of all stockholders standing in substantially the same position as 
those of mining corporations is included within the scope of the 
Act; that the Act extends protection and privileges to the stock- 
holders of mining corporations, which it denies other stockhold- 
ers equally entitled to the same, and that it imposes burdens 
upon the directors of mining corporations which are not imposed 
upon other directors holding and exercising precisely a similar 
trust. In short, thajb a general law could have been made appli- 
cable so as to include all stockholders and directors coming 
within its scope and object. 

It appears that the Court afiirmed the judgment in favor of the 
defendants on a question of pleading, and merely adds the fol- 
lowing at the close of the opinion: ''We are of the opinion that 
the act in question is not a violation of any provision of the Oon- 
stitution." Whether the Court found the Act to be a general 
law or that a general law could not have been made applicable 
is not explained. 

Under the general clause prohibiting local or special legisla- 
tion where a general law can be made applicable, another ques- 
tion is presented upon which the authorities do not agree. It 
is whether the passage of a local or special law by the Legisla- 
ture is conclusive that a general law could not have been made 
applicable. Can the Courts inquire as to whether a general law 
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can be made applicable? The proposition was answered in the 
affirmative, in a well considered case in 1854, by the Supreme 
Court of Indiana. The Act was to relocate the seat of justice of 
the coiinty of Clay. It was held to be special legislation and 
a case which could be made the subject of a general law, and, 
therefore the Act was held void and unconstitutional. (TJiomaa 
The Board of Commissioners, 6 Ind. 4.). In 1859 the Iowa Su- 
preme Court followed the reasoning of this case in ex parte Pritz, 
9 Iowa, 36. The first case which militates with this view is State 
of Kansas v. Hitchcock, 1 Kansas, 184. There it was held that 
it was for the Legislature to decide whether a general law could 
be made applicable. It is doubtful if the reasoning in this case 
can meet with any lasting favor, although I observe that it has 
been quoted with approval. The decision seems to be based 
mainly on the ground of the inconvenience and detriment which 
would result from holding the Statute under consideration void. 
The Court say: "Even if a general law could be made applica- 
ble, it would bring on distracting contests and make the general 
efTect highly injurious." The general principle is that Courts 
are not justified in taking into consideration questions of conve- 
nience or policy when construing a law, whether constitutional 
or statutory. Again, the opinion says: ''Whether the Court 
could, in any conceivable case presenting a flagrant abuse of 
discretion by the Legislature, hold a private law invalid, we do 
not here decide." Where discretion in the Legislature is ad- 
mitted its judgment is supreme. The legislative department 
makes the law and is accountable to no other power for indis- 
creet or impolitic legislation. The Constitution alone is its mas- 
ter; and if a limit is placed by the Constitution upon legislative 
action there is no longer any discretion in the Legislature. There 
is either discretion in the legislative department from which there 
is no appeal, or there is no discretion at all. The opinion in this 
case further holds that the clause iinder consideration is in its 
nature directory rather than mandatory. The office of the pro- 
vision is to limit the power of the Legislature. If it is directory 
it is no limitation and as a constitutional inhibition it is value- 
less and supeifluous. Justice Cooley says Courts tread upon 
dangerous ground when they venture to apply the rules which 
distinguish directory and mandatory statutes to the provisions of 
a constitution. (See Const. Lim. 78, 140, 150.) The provision 
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in the Oonstitution of Kansas is found in Sec. 17, Art. 2. The 
section reads as follows: ''AH laws of a general nature shall 
haye a uniform operation throughout the State; and in all cases 
where a general law can be made applicable no special law shall 
be enacted." In Darling v. Eodgers, 7 Kan. 692, the first part 
of the section is held to be mandatory. Thus we have two clauses 
in the same section equally positive in their terms, one of which 
is held to be mandatory and the other directory. 

In Oentile v. The State, 29 Ind. 409, the Court receds from its 
position in Thomas v. The Board of Commissioners, and holds that 
"An Act for the protection of fish in the waters of the State, ex- 
cepting the Ohio and St. Joseph's Bivers," is constitutional and 
valid, on the ground that it is for the Legislature alone to judge 
whether a law on any subject not specifically enumerated can be 
made applicable to the whole State. State of Kansas v. Hitchcock 
is cited with approval. Otherwise, the opinion is ingenously and 
carefully prepared, but falls far short of being satisfactory, as- 
suming as it must that the constitutional provision is merely di- 
rectory. In Marks v. Trustees of Perdue University, 37 Ind. 164, 
the question is considered settled by the Gentile case; and in 
State V. Tucker, 46 Ind. 355, the Court in its prevailing opinion 
refuses to enter into an examination as to which is the better 
rule, the one in Thomas v. Ths Board of Commissioners, or that 
in the Gentile case, ''being at all times opposed to overruling 
cases without a strong necessity for so doing." There is a dis- 
senting opinion, however, to the effect that the rule in the latter 
case, and the subsequent decisions adhering thereto, abrogate 
the provision of the State Constitution and that the true con- 
struction is given in Thomas v. The Board of Commissioners. 

A* novel case on this subject is that of Hess v. Pegg, 7 Nev. 23. 
The Act under consideration was one removing the county seat 
of Washoe County from Washoe to Beno. The doctrine of 
Thcymas v. The Board of Commissioners, to the extent that the 
judgment of the Legislature is not conclusive is approved for 
the reason that the provision in the Constitution of Nevada was 
borrowed from the Constitution of Indiana after the Supreme 
Court of that State, in the last named case, had put a construc- 
tion upon it, recognizing the well known rule that the construc- 
tion put upon language is deemed to be adopted with the lan- 
guage. Inexplicable as it may seem, the Act was held constitu- 




J) 



182 OuBRBNT Topics. 

tional nevertheless, for the reason that a general law could not 
be made applicable. The construction put upon the language 
in a similar Act, in Thomas v. The Board of Commisaionera, was 
to the effect that a general law could be made applicable and 
that just such legislation was what the Constitution intended to 
prohibit. Besides, it appears from the opinion there was a gen- 
eral law in force at the time of the passage of the Act providing 
the manner for removal of county seats. The Court adds "that 
the decision as to whether or not a general law can be made ap- 
plicable is primarily with the Legislature; and its decision 
though subject to review by the Courts will be presumptively 
correct." It is to be supposed that what is meant by the last 
sentence is that legislative action will not be held unconstitu- 
tional in cases where there is a reasonable doubt. Justice Gar- 
ber dissents from the judgment. 

Another curious case is found in the Iowa decisions. (State 
v. Squires, 26 Iowa, 340.) The holding of the Court is that 
while it would not be competent for the Legislature to pass a 
special law incorporating Epworth School District, it has the 
power to pass a special curative Act legalizing the defective or- ^ 

ganization of the Epworth School District, for the reason that a 
general law cannot be made applicable so as to afford any rem- 
edy for the evil. It is not plain that any act was required to 
remedy the evil. If the District had been defectively organized 
under a general law all that was necessary was for the District 
to effectively organiziB under the same law. 

In Missouri the people seem to have been determined to sur- 
render their inherent right to pass special laws; while the Courts 
with equal determination have insisted that the provision was 
merely directory, binding upon the consciences of legislators 
only, and if disobeyed, that the Courts could furnish no 
remedy. State v. County Gt. of Boone, 50 Mo. 317; State v. 
County Ct. of New Madrid, 51 Mo. 82. The former was decided 
in the July Term, 1872. Justice Wagner in his dissenting opin- 
ion asserts special legislation to be one of the great evils of the 
day, and claims that the judgment of the Court practically nulli- 
fied the Constitution and blotted out one of its most salutary 
provisions. In the latter case, decided in the October Term of 
the same year, the Court was urged to reconsider its conclusion. 
This it refused to do. The people then, at their first opportunify 
in the Constitution of 1876, put the question at rest by adopting 
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a provision that ''^whether a general law could have been made 
applicable in any case shall be a judicial question, and as such 
shall be judicially determined without regard to any legislative 
assertion on the subject. (Art. 4, Sec. 53.) 

There is no express adjudication in this State as yet upon this 
vexed question. It was evidently in view of these conflicting 
decisions that Section 22 of Article 1 of our Constitution was in- 
serted; which declares that its provisions are mandatory and 
prohibitory unless by express words they are declared to be 
otherwise. In Earle v. The Board of Edtication, supra, it was 
intimated by the Court, though not decided, that this declaration 
might preclude the Court from holding that the judgment of the 
liegislatiire was conclusive. 

It will be the verdict of posterity that the crowning feature of 
the present Constitution of California is its limitations upon local 
and special legislation. Under it, bulky volumes of statutes have 
disappeared; a greater feeling of security prevails during legis- 
lative sessions; diligent watch of legislation at the Capital by 
citizens from all parts of the State to prevent the granting of 
special rights or privileges to others or the imposition of special 
burdens upon themselves, is made unnecessary; and the nefa- 
rious business of lobbying must of necessity be reduced to much 
smaller proportions. It is the manifest duty of the Courts to 
give full effect to the plain declaration of the people that the 
Legislature shall not pass any local or special law if a general 
law could have been made applicable. The rule that where there 
is doubt legislative action will not be held invalid, need not be 
modified in the least; but if the Courts hold this provision as 
merely directory upon the Legislature, consistency would require 
them to make a similar holding as to the limitations in Section 
16, Article 1, which provides that no bill of attainder, ex post 
facto law or law impairing the obligations of contracts shall ever 
be passed. 

A CORRECTION. 

In Xn Pacific Coast Law Journal, 58, we published an article 
fiom the Legal Advertiser , Chicago, entitled " Standard Instruc- 
tions on the Subjects of Comparative and Contributory Negli- 
gence." The article appeared in, and was taken from, the Legal 
Adviser of Chicago. Owing to the similarity in name we ought 
to be excused. We do not, however, ask it, because there is no 
excuse for mistaking a legcd advertiser for a legal adviser. 
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olose a mortgage on a mine. One Cornell sold the property to de- 
fendants Oorbin and Handy, for the sum of $100,000.00, one-half 
cash, the balance in two notes seonred by mortgage, and a portion of 
the stock of a corporadon to be organized to work the mine. Defend- 
ant Oorbin paid the money and one of the notes. It was a part of 
said agreement that the defendant, the Indian Valley Mining Oo.. 
should be formed for the purpose of working the mine, and that Oor- 
bin and Handy should convey to it; which was done. Oorbin averred 
that he was induced to enter into the agreement by fraudulent repre- 
sentations made by Oomell, and asked relief. No judgment for de- 
ficiency was prayed for against Oorbin. The Oourt sustained a de- 
murrer to Oorbin 's answer. 

Held, (1). That the plaintiff (assignee of Oomell) stands in the same rela- 
tion to the defendants as her assignor, the assignment having been 
made after the maturity of the notes and without value. 

(2.) The corporation being formed for the purpose of carrying out the 
agreement between the parties, it stands substantially as a trustee, 
and Oorbin being a stockholder is entitled to relief notwithstanding 
the conveyance to the corporation. 

Appeal from Superior Court, Plumas County. 

W. 8. Ooodfellow and R. H. F. Fariel for respondent. 
J. D. Ooodmn and D. W. Jenkins for appellant. 

This is an action to foreclose a mortgage alleged to be 
held by the plaintiff, assignee of George P. Cornell, for 
$25,000, to whom the notes and mortgages were executed by 
the defendants Corbin and Handy. The date of the assign- 
ment to plaintiff as stated in the complaint is a day subse- 
auent to the maturity of the notes. The complaint alleges 
lat the defendant corporation has some interest in the mort- 
Saged premises subject to the mortgage. During the pen- 
ency of the proceedings tl^e complaint was amended by 
stipulation, by striking out the name of defendant Corbin 
in the prayer that judgment for deficiency be docketed. 
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The defendant Gorbin and the Indian Valley Mining Oom- 
pan^ answered, denying the assignment to plaintiff, and that 
she is or ever was the owner of the notes or mortgage. For 
a farther defense, and^ by way of set-off, |he same defend- 
ants, in their answer, averred in substance, among other 
matters, the following: George P. Oornell being the owner 
of the undivided one-half of a mine, undertook to obtain 
title to the other undivided one-half, and to convey the mine 
to Handy and Gorbin upon the payment to him by them of 
one hundred thousand dollars, he (Gornell) to have a certain 
amount of the stock of a corporation to be thereafter organ- 
ized. The agreement as to the payment was subsequently 
modified so as to make the payment to be, money $60,000« 
and $60,000 by notes and mortgage. (The two notes in suit 
are for the last $25,000, the first note for $26,000 having 
been paid.) The answer contains averments of specific acts 
of fraud on the part of Gomel] and Handy, by and through 
which Gorbin was induced to join in the purchase and to pay 
two-thirds of the first payment of $60,000, and to expend 
$50,000 in the working of the mine. It is averred that it 
was agreed, as parts of the transaction, that Handy and Gor- 
bin should proceed to the Eastern States and procure a cor- 
poration to be organized, and that the mine should be con-^ 
veyed by Gorbin and Handy to such corporation, each of the 
parties, Gornell. Gorbin and Handy to have named propor- 
tions of the shares of the stock. In pursuance of this ar- 
rangement, the defendant, The Indian Yalley Mining Com- 
pany, was incorporated, and, after the execution of the notes 
and mortgage for $60,000, the mine was conveyed to it. No 
stock of the corporation has been issued, but the parties 
still retain their respective interests as agreed upon. 

For the purposes of this decision we regard the assign- 
ment of the notes and mortgage in suit, from George P. Gor- 
nell to the plaintiff, his wife, as having been made after ma- 
turity and without value, and that the plaintiff must be re- 
garded as George P. Gornell would have been regarded. We 
also deem the acts of fraud averred in the answer to be suf- 
ficient to justify relief, if Gorbin and Handv still retained 
the title to the mine and were the only defendants. The 
question, then, for consideration, is, has the creation of the 
corporation, and the conveyance to it of the title, since the 
execution of the mortgage, so far changed the relations of 
the parties to each other and to the property, as that no re- 
lief can be afforded? 

The plaintiff asserts : 1. As to the defendant Gorbin, by 
the complaint as amended, no judgment was sought against 
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him which could, in any way, operate to the injury of his 
legal rights; by reason of his conveyance to the corporation 
he had no estate or interest in the land which could be af- 
fected by the decree; he had no interest in the controversy, 
and was not therefore in a position, either in his own behcQf 
or jointly with the corporation, to set up matters of defense 
as alleged in the answer. 2. In respect of the corporation, 
such title as it has was acquired subsequent, and is subject 
and subordinate to the mortgage; the corporation therefore 
in effect, acquired such interest in the property as would 
remain after satisfying the mortgage; in this view, the fore- 
closure proceeding is not an attack upon its property rights, 
and it cannot deny the validity .of the debt; whatever may 
have been the fraudulent practices of Cornell and Handy 
upon Corbin, the corporation has had no dealings with Cor- 
nell, and it has no counter-claim or off-set, nor any damage 
to recoup. ' 

It might perhaps, be conceded, if the corporation was an 
independent existence, having no relation to the parties or 
their purposes or agreements, these assertions would be en- 
titled to weight; but, in, cases like the present a Court of 
Equity reaches beyond the form and shadow of things and 
grasps the substance. In this case the formation of the cor- 
poration was a part of the transaction at its inception, and 
its existence was used to carry out the plan. Wecanrepeat, 
with reference to the facts of this case, what was said by this 
Court with reference to the facts in Shorb v. Beavdry (56 
Cal. 446), that the corporation was formed as a mere agency 
for more conveniently carrying out the agreements between 
the parties, is sufficiently apparent; as a corporation, it paid 
nothing and incurred noVbility; the profits, if any, would 
be distributed among the three parties in the proportion of 
the shares of stock held by them according to the con- 
tract; no certificates of stock nad been issued, but the owner- 
ship of the shares remains in first hands. The relation 
which the corporation sustained to Cornell, Handy and 
Corbin was substantially, if not technically, that of a trustee; 
substantial justice can be administered in this case by treat- 
ing the parties in the light of their agreements between 
themselves, independentlv of their incorporation, and in no 
other way that we have been able to discover can this be 
done. 

Corbin, by means of fraudulent representations made by 
Cornell and Handy, was induced to enter into a contract 
whereby he was to pay, and in pursuance of which he did 
pay $33,000. It was farther agreed that in consideration 
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that Cornell should convey the mine (through Corbin and 
Handy) to a corporation to be formed, the corporation in 
effect to assume a mortgage to Cornell for $60.U00, $26,U00 
whereof has been paid. Corbin, in consideration of his 
assent that the deed should be made to* the corporation 
(through him and Hendy) and that the corporation should 
pay the amount secured by the mortgage in order to relieve 
its assets of the lien, was to receive a certain share of the 
stock of the corporation. When formed the corporation be- 
came a party to the agreement. The fraud practiced on 
Corbin was the inducing him to receive, in return for his 
money, a share of the stock of the corporation laden with 
the lien of the mortgage. If he has a nght to relief at all, 
by way or recoupment, by reason of the fraud, he can seek 
it only by asking that the assets of the corporation (and thus 
his shares of the stock therein) be relieved of the balance of 
the mortgage. Admitting that his stock in personal, prop- 
erty, and that he has no equitable estate in the land con- 
veyed to the corporation, will equity refuse him help for that 
reason? 

In Jones v. Bolles (9 Wall. 364), it was held a stockholder 
could enjoin the setting up of a claim for purchase money 
against the lands of a company (corporation) whose capital 
stock was divided into shares — the vendor having induced 
the stockholder to take the stock by a promise hot to assert 
his claim for the purchase money. 

The effect of the foreclosure of plaintiffs mortgage against 
the company must be to depreciate the value of Corbin's 
stock. 

The answer shows that Corbin owned all the stock — 
except that belonging to Cornell and that claimed by 
Handy. 

The corporation was a proper party — because, 1st — it 
held legal title to the mine, and 2dly — ^it was a proper party 
to the answer of Corbin, although the relief prayed was in 
its favor. {Jones v. BoUeSy supra). 

The judgment is reversed, with instructions to overrule the 
the demurrer to the answer of the defendants Corbin and 
the Indian Yalley Mining Company. 

We concur: McEinstry, J., Boss, J., Thornton, J. 

DISSENTING OPINION. 

I dissent. It appears that the mortgage sought to be 
foreclosed was executed by the defendants Corbin and Handy 
to plaintiff's assignor, G. P. Cornell, and that after the ex- 
ecution of the mortgage and before the commencement of 
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this action the mortgagors conyeyed the mortgaged premises 
to the defendant corporation. That being so, I think it to 
be well settled that the defendant who took and holds the 
premises subject to the prior mortgage is estopped from 
questioning the consideration or yalidity of it. {Freeman y, 
Aukt, 44 N. T. 60.) In New York it was repeatedly held 
tliat one who took title subject to a usurious mortgage, which 
by a statute of that State was absolutely void, was estopped 
from questioning its yalidity. {Sanders y. Church, 6 N. T. 
347; Murray v. Judson, 9 id. 73; Huntley y. Harrison, 24 id. 
170; Dix y. Fan Wyck, 2 Hill, 522.) And I think it equally 
clear that the defendant Corbin, one of the mortgagors, after 
eonyeying his entire interest in the mortgaged premises to the 
defendant corporation cannot in this action attack the yalid- 
ity of the mortgage on the ground that it was obtained from 
him through fraud. No personal judgment is sought against 
him for any deficiency there may be after applying the prop- 
erty to the debt. The pleadings show that he had no title 
or interest in the mortgaged premises to be affected by the 
decree. His being a stockholder in the defendant corpora- 
tion would not in any conceiyable case entitle him to set up 
a defense which the corporation could not. Nor. do I think 
that he could haye the matters set up in the cross-complaint 
which the Court refused him leaye.to file, litigated in this 
action. The relief which he demanded was a judgment 
against his co-defendant Handy for the sum of $300,000, and 
to haye the plaintiff adjudged to be an inyoluntary trustee 
of the notes and mortgage executed by him, Corbin, and 
Handy for the benefit of him, Corbin. 

In the language of Comstock, Ch. J., in National Fire In-- 
surance Company y. McKay et al., (21 N. T. 191.) : '*I do not 
see that anything was in litigation between him and the 
plaintiff, or that any judgment could be rendered against 
him, except one for costs for interposing a groundless 
defense to the suit. According to the answer, no cause of 
action existed against him. The complaint claimed nothing 
against him personally, and stated no facts as the foundation 
of such a decree. The answer showed that he had no title 
or interest in the mortgaged premises to be affected by the 
decree." The plaintiff seeks to haye the mortgage fore- 
closed, and alleges facts sufficient to entitle her to that relief. 
The oply other party interested in the question is the de- 
fendant, who purchased the mortgaged premises subject to 
the mortgage. I am unable to discoyer how defendant Cor- 
bin, who, according to his answer, has no interest in the 
mortgaged premises, can thrust himself into a case in which 
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the sole question is, whether the plaintiff is entitled to a 
judgment which will affect nothing except the mortgaged 
premises. How is he going to litigate in this action, the 
question whether he has been defrauded by his co-defend- 
ant, Handy, and other persons who are not parties to the 
action, is, to me, incomprehensible. .If Chater v. S. F. 
Sugar JRefinery (19 Cal. ^20), or Shorb v. Beaudry (56 id. 
446), sustains the contention of the appellants, I must con- 
fess my inability to see it. I am unable to discover that any 
such question was involved or considered in either of those 
cases. 

I think the judgment and order appealed from should be 
affirmed. Shabpstein, J. 

Depabtment No. 1. 



[Filed May 30, 1883.] 

No. 7927. 

DRISCOLL, Respondet, v. HOWARD, Appellant. 

Stbsst Assbssmbnt — Dbobve—Libn — OwNBB. a decree cannot be entered 
in an action to foreclose the lien of a street assessment, unless aU the 
owners of the lot are before the Court. 

Appeal from Superior Court, San Francisco. 

C. H. Parker for respondent. 
Jarhoe & Harrison for appellant. 

By the Couet : • 

The action was brought to enforce the alleged lien of a 
street assessment. The action was brought against Thomas 
B. Howard and Mary T. B. Howard as defendants. The 
complaint avers ' ' that said defendants are the owners in fee 
of said described land, and in possession of and claiming to 
own the same and exercising acts of ownership over the 
same. That the legal title of said land appears by deeds re- 
corded in the Recorder's office of said City and County to 
be in defendants." The action was dismissed by plaintiff as 
to defendant Mary T. B. Howard. Upon the default of the 
defendant Thomas B. Howard, judgment was rendered 
against him and for a sale of the premises. From such 
judgment the defendant Thomas B., appeals. 

The original complaint was not amended. From the judg- 
ment-roll it appears that the land being owned in fee by 
Thomas B. ana Mary T. B. Howard, a decree for the sale of 
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tbe premises was entered against the sole defendant Thomas 
B. Howard. But a decree cannot be entered in an action to 
foreclose the lien of a street assessment, unless all the 
owners of the lot are before the Court. {People y. Doe^ 48 
Cal. 660; Hancock v. Bowman^ 49 Oal. 413; Clark y. Porter, 
63 Oal. 409; Digging y. Bedy^ 64 Oal. 626; Harney y. AppU- 
gaJte, 67 Oal. 206.) 

Judgment reyersed and cause remanded for further pro- 
ceedings. 

In Bane. 
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No. 8406. 

SWAMP LAND DISTEIOT No. 121, Appellant, 

V. 

HAGGIN, Bbspondent. 

AsBiasMiin — Swamp Laivd DnrrBioTB. The plaintiff, a corporation, was 
organized under the Act of March 28, 1868. Held, that the Act was 
not repealed by the provisions of the Gode, and that the plaintiff most 
parsne the Act and not the Gode in making and collecting assess- 
ments for the benefit of the district. 

Appeal from Superior Oourt, Kern county. 

Smith, Stetson & Houghton for appellant. 
Louis T, Hoggin for respondent. 

Boss, J., delivered the opinion of the Oourt: 

For the reasons given in the opinion delivered when this 
case was |last before this Oourt (10 P. G. L, J., 604), the 
judgment of the Oourt below must be affirmed. It is true, 
as said by counsel for appellant, that the district in question 
in the case entitled Bectamation District No. 3 v. Kennedy, 
referred to in the opinion then delivered, was formed under 
a law in force prior to May 28, 1868, and could have reor- 
ganized (but did not) under the provisions of the Political 
Oode, while the present appellant was formed under the Act 
approved March 28, 1868., and was not permitted by the 
provisions of the Political Oode to reorganize thereunder, 
but it is obvious that if it be true that the Act of 1868 was 
unrepealed by the provisions of the Political Oode, the ap- 
plicability of the Kennedy case to the one at bar it strength- 
ened by the circumstance alluded to by counsel. 

In S^clamation District No. 3 vs. Goldman, 9Pac. 0. L. 
J., p 746, it was distinctly decided that the act of 1868, in 
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telation to the reclamation of swamp and overflowed lands^ 
Was not repealed by the provisions of the Political Code. 
It is now suggested that that decision is in conflict with the 
case entitled Hagar vs. Board of Supervisors, 51 Gal. 474. 
There is an apparent but no real conflict between the two 
cases. In Hagar's case the question was as to the validity 
of an order made by the Board of Supervisors appointing 
Gommissioners to levy an additonal assessment to pay for 
work which had already been done. After referring to sec- 
tions 33 and 34 of the act of 1868, the learned Justice who 
delivered the opinion of the Gourt, erroneously said that the 
law as there written so remained up to the time of the adop- 
tion of the Political Gode, and taking up the amendment to 
section 3,459 of that Gode, enacted March 30, 1874, by 
which authority was given for the levy of an additional as- 
sessment to pay for work which had already been done as 
well as that which was to be done, sustained the validity \)f 
the Board of Supervsors. Attention does not seem to have 
been attracted to the fact that by an act approved March 28, 
1872 (/S^a^M^es 1861-72, p. 668). Section 34 of the act of 
1868, was so amended as to authorize an additional assess- 
ment to pay for work which had already been done as well 
as for that which was to be done. Indeed the amendment 
of March 28, 1872, to the act of 1868, and the amendment 
of March 30, 1874, to the Political Gode are identical in 
substance and almost in form. The language, therefore, 
upon which the decision in Hagar's case was based was a 
part of the act of 1868, under which the district then before 
the Gourt was organized. The statement in the opinion in 
that case, to the effect that the provisions of the I^olitical 
Gode had superseded the act of 1868, was, therefore, not 
only unnecessary to the decision of the case, but was based 
on a misapprehension of fact. In Goldman's case the ques- 
tion was distinctly presented, whether or not the act of 1868 
was repealed by the provisions of the Political Gode, and it 
was held that it was not. Strength is given to the conclu- 
sion there reached by Section 3,478 of the Political Gode 
which reads: ** Districts formed under laws in force prior to 
May 28, 1868, may reorganize under the provisions of this 
chapter." to wit, Ghapter 1, Title VIII of the Political Gode. 
Express grant of authority to districts formed under laws in 
force jyrior to May 28, 1868, to reorganize under the provi- 
sions of the Political Gode may fairly be taken as somewhat 
indicative of the intent, on the part of the Legislature to ex- 
clude districts formed under laws subsequent to the date 
named from that privilege. And when, in addition, provi- 
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sion was inserted in the. Political Code, by which, as was 
held in the Goldman case, the Act of 1868 was construed in 
force, the question must be regarded as settled. 

There is nothing in People y. Haggin, 57 Cal. 679, at all in- 
consistent with what is here said or witl^ what was said in 
Beclamation District y. Goldman. In People y. Haggin the 
counsel for the plaintiff distinctly stated in their brief that 
the action was brought under and pursuant to the proyisions 
of the Political Code to collect an assessment leyied there- 
under^ and the Court, accepting the statement of counsel in 
that behalf as true, proceeded to point out the difference 
between the proyisions of the Political Code and the Act of 
1868 is so far as the point then under consideration was con- 
cerned, a^d rightly held that actions brought under the pro- 
yisions of the Code to collect an assessment leyied thereun- 
der must be brought in the name of the real party in interest, 
to wit, the Beclamation District. There is, we repeat, no 
conflict between the cases alluded to by counsel except an 
apparent one between the Goldman and Haggin cases, which, 
howeyer, is not real as has already been shown. 

Judgment affirmed. 

We concur: McKinstry, J., Sharpstein, J., McKee, J., 
Myrick, J., Thornton, J. 

In Bank. 



[Filed September, 28, 1883.] 
No. 8407. 

SWAMP LAND DI8TBICT No. 121, v. HAGGIN. 

By the Coubt : 

■> 

On authority of Swamp Land District No. 121, y. Haggin, 
No. 8406, the judgment is affirmed. 

In Bane. 



[Filed October 10, 1883.] 

No. 10,847. 

THE PEOPLE, Appellant, v. YOUNG, Respondent. 

Ck>]aiiTKSKT — HoMidDB — G0MPI4AIMT. The order of eommitxnent, proper 
in form, beiag indorsed on the complaint, is held Bufficieut. 

Id. The killing of the deceased by the defendant being admitted, whether 
or not the act was don^ in self-defense, or under oircumstanoes of jus- 
tification, was for the jury to determine. 

AppeaJ from Superior Court, Tolo County, 
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Attorney-General for respondent. 

(7. P. dt F. S. Spraffue for appellants. 

Mtbige, J., delivered the opinion of the Court: 

1. The District Attorney filed an information accusing the 
defendant of the crime of murder. When the defendant was 
arraigned, and before pleading, he moved that the informa- 
tion be set aside, oh the ground that he had not been com- 
mitted as provided in Section 872, Penal Code, previous to 
the filing of the information. The motion was made on the 
following facts : 

A complaint was laid before a Justice of the Peace Decem- 
ber 25, 1882, accusing the defendant of the commission of 
the crime; an examination was had before the Justice on the 
5th of January, 1883^ and upon such examination being had 
the Justice made an endorsement upon the complaint, stat- 
ing that it appeared to him that the offense had been com- 
mitted, and that there was sufficient cause to believe the de- 
fendant Young guilty thereof, and ordering that he be held 
to answer the same, and that he be committed to the Sheriff 
of the county; which endorsement was signed by the Justice. 
This complaint, with the endorsements thereon, was filed in 
the Superior Court January 8th; the information was there- 
after, on the same day, filed. At the examination before the 
Justice, the official short-hand reporter took down the evi- 
dence in short-hand, and subsequently wrote it out in long- 
hand, and the depositions so taken out and written out were 
endorsed, certified and filed in the Superior Court January 12th, 
four days after the filing of the information. The motion to 
set aside was made January 16th, and was denied by the Court. 

We see no departure from any form or mode prescribed 
bv the Penal Code in respect to the proceedings narrated 
aoove, which prejudiced the defendant, or tended to his pre- 
judice, in respect to a substantial ri^ht. Section 1404, Pen. 
O.) Before the information was med, an examination had 
been had and commitment made by a magistrate (Se^stion 8, 
Art. I, Const.), the order of commitment, proper in form, 
being endorsed on the complaint. This was sufficient. (Peo- 
pie V. Sbmthj 59 Cal. 366.) 

2. The killing of the deceased by the defendant being ad- 
mitted, whether or not the act was done in self-defense or 
under circumstances of justification, was for the jury to deter- 
mine. We see no error in the records. 

Judgment and order affirmed. 

We concur: McKinstry, J., Thornton, J., Boss, J., Sharp- 
stein, J., McKee, J. 
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[Filed May 17, 1883.] 
No. 8666. 

AEMSTRONG v. SUPEBIOR OOUBT. 

PsAonoB — Ghanob 07 Ybnub. The Court made an order on the applica- 
tion of defendant that the action bt> transferred to another Connty for 
further proceedings upon payment by defendant of all costs, Sabsis- 
qnently the Court annulled suid order becanse the defendant did not, 
after a reasonable time, pay said costs. Held, not error. 

Certiorari. 

Petitioner prays for the annulment of an order of the. Su- 
perior Court setting aside an order made in response to 
an application by defendant in an action, wherein one Estep 
is plaintiff and the petitioner is defendant, for a change of 
the place of trial from Lake to Sonoma county. 

The motion was made on the ground that the action had 
been brought in the wrong county, and was supported by 
the defendant's affidavit that he was, and for many years had 
been, a resident of Sonoma. The plaintiff resisted the mo- 
tion, asking that the cause be retained in Lake county, and 
filed and read an affidavit setting forth facts tending to prove 
that it would be for the convenience of witnesses to retain 
the cause. As the motion was made before answer the 
plaintiff was not authorized to resist it on the ground that it 
would be made convenient for witnesses to try the action in 
Lake. (Cooke y. Pengeraast, January 9, 1882..) 

January 29, 1883 — the return dsLj of the motion — ^The 
Cojirt below ordered : '' That the motion to change the place 
of trial be granted, upon the payment by defendant of all 
fees accrued iii this Court to date." 

A demurrer to the complaint had been filed by the de- 
fendant contemporaneously with his demand for a change of 
venue, and, on the 12th day of February, 1883, the plaintiff 
asked the Court to set down the demurrer for argument and 
proceed with the determination thereof, claiming that a 
reasonable time had elapsed since the making of the order 
respecting a change of the place of trial, and the defendant 
had not paid the costs as therein required. 

Thereupon it was by the Court ordered : 

''Whereas, in this cause, the Court, on the 29th day of 
January, 1883, made an order, on the application of the de- 
fendant, that the same be transferred for further proceed- 
ings to the Superior Court of the county of Sonoma, upon 
payment by defendant of all costs accrued and to accrue in 
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this Courts and whereas, at this date said defendant has not 
paid said costs, nor offered any excuse for his failure to do 
so; now, therefore, it is ordered by the Court that the order 
made on the 29th day of January, 1883, be annulled and set 
aside." And it was then and there further ordered ''that 
the demurrer aforesaid be set for hearing on the 29th day of 
February, 1883." 

It is insisted by the petitioner that the condition in the 
order of January 29th, as to the payment of costs, was and 
is void, being a condition which the Court had no right to 
require, and, as a consequence, that the order should be 
read as if no such condition had been inserted, and was and 
is an order granting the motion for a change of the place of 
trial; that the order granting the change necessarily 
included an adjudication as to the defendant's residence; 
that the power of the Court was exhausted in the premi- 
ses when it found that the defendant resided in Sonoma 
and granted the motion^ and that, immediately upon the 
entry bf the order, the Superior Court of Lake lost^ and 
the Superior Court of Sonoma acquired jurisdiction of the 
action. 

The intent and meaning of a judicial order are to be de- 
rived from its language. Even if the Court had no power 
to insert in the order the condition as to costs, there is no 
strict analogy between the order and a deed — ^for example — 
which /nay take effect as a conveyance, although it contains 
a condition void because against public policy, or for 
another reason. An order that a motion be granted, upon 
the payment of certain costs, is an order denying the motion, 
unless the costs be paid. We are not authorized to exclude 
the condition, and thus make the order the reverse of, or 
distinctly different from, what it was evidently intended to 
be« The order of the 29th of January is not an order 
absolute, either granting or denying tne motion for the 
change of the place of trial. It provides the motion shall 
be granted, if (within a reasonable time) the costa are paid 
by the defendant; that the motion shall be denied if a reason- 
able time shall elapse without the payment of the costs by 
the defendant. It is an order to take effect in the future as 
an order granting, or as an order denying the motion, as one 
of two events shall occur. In determining its meaning it is 
entirely immaterial whether the Court had or had not power 
to insert the condition, or whether the insertion of the con- 
dition was error. In any case the defendant did not get the 
order which he asked for unconditionally; he did not get it 
at all, nor did he entitle himself to an order final, based upo][( 
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the payment of the costs — if such further order was neces- 
sary — because he did not pay the costs. 

If, in response to the defendant's motion, the Court had' 
no jurisdiction to make an order other than an order uncon- 
ditionally granting or denying the motion, petitioner is not 
entitled to have annulled the order setting aside the order 
of the 29th of January. The effect of the order of February 
12th would be simply to disencumber the record of the Su- 
perior Court of an order it had no jurisdiction to make, and 
would leave the motion for a change of venue undisposed of. 
If the order of the 29th of January was one which the Su- 
perior Court had power to make, it was not and did not pur- 
portto be a final order, taking effect, in the then present, as 
an order granting or denying the motion, and we know of 
no reason why the Court did not have power to set it aside. 
Certainly, as the defendant did not pay the costs within a 
reasonable time, or offer to pay them, he cannot complain of 
the order setting aside the order of January 29th — whether 
his failure to pay did or did not of itself operate an order 
denying the motion for a change of the place of trial. 

But we are of opinion that the order of the 29th of Jan- 
uary was, in its nature, interlocutory, and contemplated — in 
case the defendant should fail to pay the costs — another and 
subsequent order, based upon a finding that a reasonable 
time had elapsed without the costs having been paid. We 
have assumed, as is claimed by petitioner, that th^ order of 
the 12th of February is to be treated as an independent 
order setting aside the previous order. It may be that the 
proceedings of the day last mentioned read together consti- 
tute only a declaration that a reasonable time had passed, 
and the defendant had not paid the costs, followed by an 
order (setting down the demurrer for argument) the legal 
effect of which was finally to deny the motion for a change 
of the place of trial. Upon this last matter we express no 
opinion. If the order setting the demurrer for argument, 
following upon an adjudication that a reasonable time had 
expired without payment of costs by defendant, was an order 
denying the defendant's motion for a change of venue, the 
defendant — ^petitioner — hid an appeal from that order. 

But treating the action of the Court on the 12th of Feb- 
ruary, which preceded the setting down of the demurrer, as 
an independent order setting aside the order of the 29th of 
January, the petitioner cannot have the order of the 12th 
of February annulled, because up to the last-named date, 
no final order had been made granting the motion for a 
change of the place of trial. 
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It is not necessary to decide whether the Superior Court 
would have power to. set aside a final order changing the place 
of trial. 

The petition and proceedings thereunder are dismissed. 
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WINTERBUKN v. CHAMBEES. 

TmANT-IN-GOMMON — OUSTBB — AdYIBSB POSSESSION — NOTIOS — StATUTK OF 

Limitations. On the 16th ol September, 1855, Mrs. Maria Josefa 
Soto de Stokes died at Monterey intestate, leaving, as her separate 
estate, the tract of land in suit, and, ab her heirs, her hasb^ind. Dr. 
James Stokes, and fourteen children. March 25, 1867, the Legis- 
lature passed an Act authorizing the executor or administrator 
of Mrs. Stokes to sell the real property of her estate sub- 
ject to the approval of the Probate Court. In 1858 Dr. 
Stokes, professing to act as administrator of Mrs. Stokes, and in 
his own rights contracted to sell the land to Bichard Walsh for its 
then full viJue, subject to the approval of the Probate Court. The 
Probate Court approved the sale, and Dr. Stokes, professing to act as 
administrator and in his own right, made to "Walph a deed of convey-' 
ance purporting to convey all the right^ title and interest of the estate 
of his deceased wife and all his own right, title and interest in the land. 
Walsh immediately entered under his deed claiming in himself the 
whole title and put the deed of record, and the whole tract was en- 
closed, and thereafter, continuously for more than twenty years held, 
occupied and enjoyed by him and those claiming through him under 
a claim of absolute title, openly and notorioursly, continuously, ex- 
clusively and adversely to all the world. 
Htld : that Dr. Stokes had no authority as administrator of the estate of 
Mrs. Stokes, and that under his deed Walsh took only the undivided 
and individual interest of Dr. Stokes in the land; and that he entered 
under his deed which purported to convey the entire estate, as owner 
of the whole and not as a tenant in common. And, such entry con- 
stituted an ouster of his cotenants. 

(2.) That he and those claiming through him having held the actual, con- 
tinuous, open, notorious, adverse and exclusive possession of the land 
for more than five years after the majority of the youngest child, had 
acquired title to the land by such adverse possession. 

(3.) That when a stranger enters under a deed purporting to convey the 
whole title, though from some want of power in the grantor, it conveys 
in fact only an undivided interest, and thereafter holds and maintains 
actual and exclusive possession of the whole, such entry constitutes 
sufficient notice to put the co-tenants upon inquiry and is actwU notice 
from him to them of an ouster and is sufficient to set the statute 
of limitations in motion, and they must take notice, and the statute 
will begin to run from the date of the entry. 

Pringle dk Tgler for plaintiff. 

Hastick, Bdcher dk Maatick for defendants. 
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Edmondq, J. 

This is an action for the partition of the north half of tha 
Bancho de Capay, situated on the west bank of the Sacra- 
mento river in the counties of Colusa and Tehama. The 
defendants, Lewis H. Mackintosh and Joseph L. and 
Charles B. Chambers, claim title to the whole premises by 
adverse possession. The facts are these : 

On the 5th of January, 1844, Maria Josefa Soto petitioned 
the Governor of California, Manuel Micheltorena, for a 
grant of ten leagues of land on the west bank of the Sacra- 
mento river, extending northward from the river Capay ten 
lef^es along the Sacramento, one league in width. 

On the 16th of the same month she executed and delivered 
to Pierson B. Beading, for the nominal consideration of one 
doUai*, her deed of grant, bargain and sale with covenant of 
warranty, for the north half of said ten leagues, but posses- 
sion was never delivered or taken under this conveyance. 

On the 18th day of December, 1844, said Maria Josefa and 
Dr. James Stokes intermarried, and on the 21st, three days 
after her marriage, the Governor of California made to said 
Maria Josefa a grant of a tract of land two leagues in width 
on the west bank of the Sacramento and extending north- 
ward along said river Jive leagues from the river Capay. 
Thus the tract granted in December does not include any 
part of the premises conveyed to Beading in January pre- 
ceding. Nevertheless, pending proceedings for the confirm- 
ation of her claim in the District Court of th^ United States, 
Beading quit-claimed his interest in the ranch, such as it 
was, to Stokes and wife, for the consideration of ¥4,000, 
taking a mortgage back, which was afterwards paid and can- 
celed of record. 

On the 16th of September, 1855, Mrs. Stokes died at 
Monterey, leaving fourteen children — four, Nicolas, Guada- 
lupe, Bafael and Lrnisa Can, by a former husband, and ten, 
Santiago, Emanuel, Domingo, Catherine, William, Josephine, 
Henry, Lucy, Mary and Francisca, by Dr. Stokes, who sur- 
vived her. 

The Legislature, in 1857, passed an Act entitled '' an Act 
to authorize the executor or administrator of the estate of 
Josefa Soto de Stokes, deceased, to sell the real estate of 
said deceased at public or private sale," which was approved 
Mai'ch 25, 1857. (Stat. 1867, p. 99.) 

Under this Act Dr. Stokes, on the 16th of March, 1858, 
entered into a contract in writing with B. J. Walsh, whei*et^y 
as administrator oi the estate of Maria Josefa, his deceaised 
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-wife, he contracted to sell and convey to Walsh all the 
land involved in this action at 11.50 per acre, amounting to 
$14,376.43, which was the full value of the land at that time, 
subject to the approval of the Probate Court of Monterey 
county, which approval having been obtained, on the 21st of 
April 1858, a conveyance was executed and delivered to said 
Walsh by the said James Stokes as administrator of the 
estate of his deceased wife and also in his own right, which 
conveyance, after reciting that the said James Stokes as 
administrator as aforesaid and in his own right, had sold to 
said Walsh **att the rights title and interest of said intestate, 
and all his own rights title and interest in and to the tract of 
land " in controversy, purports to convey to said Walsh *'aU 
their and each of their right, title and interest " in and to said 
lands. Of the purchase money $6,600 was paid at the time 
of the conveyance, and the balance, which was secured by 
mortgage on the s^me premises, was paid within about two 
years with interest. 

Walsh entered under this conveyance in the fall of 1858, 
and enclosed that portion of the tract afterwards occupied 
by him, and now claimed by Joseph L. and Charles B,. 
Chambers, with a good substantial fence, and from that date 
continuously occupied, cultivated and pastured the same, 
oh^iming the title to the entirety under said conveyance, 
which he placed on record, kept the same enclosed and paid 
the taxes until his death in 1866. 

Immediately after his purchase he sold, and by his con- 
tract in writing, agreed to convey to J. W. Mcintosh the 
entirety of the northern portion of the tract, for a price which 
is conceded to have been the full value of the land. Mcln- 
^sh immediately entered under his contract with Walsh, 
claiming the entirety, and enclosed the part purchased by him 
with a good substantial fence, put houses and other improve- 
ments thereon, resided thereon, and cultivated and pastured 
the same and paid the taxes. On the 23d of October, 1867, 
having paid the full amount of the purchase price under his 
contract, he received a conveyance of the entirety from the 
administrators with the will annexed of B. J. Walsh, and on 
the 23d of September, 18*^8, conveyed the entiretj^ to his 
brother, the defendant Lewis H. Mcintosh, who, in like man- 
ner paid the full value of the land at that time, and imme- 
diately entered under his deed, and has ever since resided 
thereon and cultivated and pastured the entire tract covered 
bjr his conveyance, kept it enclosed with a good and sub- 
stontial fence, paid the taxes, and held and maintained 
exclpsive and adverse possession, claiming the entirety 
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under his conveyance, which he placed immediately on 
record. 

Walsh died in 1866, leaving a will which was admitted to 
probate in Colusa county, and the defendants, Joseph L. and 
Charles B. Chambers, claim under this will and the decree 
of distribution of the Probate Court, made in the matter of 
Walsh's estate March 4, 1872, distributing and setting over 
to them the lands now held by them and involved in this 
action, which decree was recorded in the office of the Be- 
corder of Colusa county March 4, 1872. In the meantime, 
the administrators, with the will annexed of B. J. Walsh, 
who were E. B. Mastick and Nanny Walsh, the widow of 
deceased, had continued to occupy, cultivate and pasture the 
Walsh tract, in the same manner as Walsh had done before 
his decease, and on the 4th of March, 1872, the distributees, 
J. L. and Charles B. Chambers, entered under the decree of 
distribution, and have ever since by themselves and their 
tenants held and maintained actual possession of this tract, 
claiming to own the same in their own right and to the ex- 
clusion of every other right under said decree of distribution, 
and paying the taxes thereon. 

Thus allthe lands involved in this action have been con- 
tinuously held and claimed adversely to the heirs of Mrs. 
Stokes and the whole world ever since the early part of 1859, 
under an open and notorious claim of title to the entirety 
under a recorded conveyance from Dr. Stokes as adminis- 
trator and in his own right, purporting to convey as well the 
interest of Dr. Stokes as all the interest of his deceased wife 
in the premises at the time of her death, and mesne convey- 
ances. 

The United States issued its patent to Maria Josefa Soto 
de Stokes August 18, 1859, after her decease. 

It may be assumed that the grant vested in Mrs. Stokes a 
separate estate. {Scott v. Ward, 13 Cal. 471.) I lay the 
deed to Beading out of the case; for giving it all the force 
claimed for it by counsel for the defendants, the premises 
conveved by it are not included within the grant, but fall just 
outside, and north of it. And there are no words of refer- 
ence in the deed, from which it can be inferred from the deed 
alone that it was intended to convey any portion of the tract 
covered by the grant. 

At the decease of Mrs. Stokes, therefore, the lands in 
question descended, one-third to her husband, and one- 
twenty-first to each of the children. Santiago died April 25, 
1862, intestate and unmarried; Dr. Stokes died September 
28, 1864. Francisca died in 1865, unmarried and a minor. 
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thus making the shares of the suryiving children each thir- 
teen-two hundred and fifty-seconds. The interests, there- 
fore, of the seyeral parties, as tenants in common, are as they 
are claimed to be on the part of the plaintiffs, unless the 
rights of the tenants out of possession are barred by the 
statute of limitations. The youngest of the children attained 
majority more than ten years before the commencement of 
the action. 

2. It is virtually conceded that the administrator's sale to 
Walsh was void, and that the conveyance of April 21, 1858, 

Surporting to be a conveyance of all the interest of Mrs. 
toKes at the time of her decease, as well as the interest of 
Dr. Stokes, individually, operated to pass merely the un- 
divided interest of Dr. Stokes in the lands in controversy, 
and constituted Walsh a tenant- in-common with the children 
of Mrs. Stokes. And the question to be determined is, has 
there been such an open, notorious and adverse possession 
of these lands by Walsh, and those claiming under him, to 
the exclasion of the co-tenants, as amounts to an ouster, and 
bars the rights of the latter under the statute of Limita- 
tions? 

It is well established that one tenant-in-common may dis- 
sieze or oust the others, without actually ^* turning them 
out by the heels," but there is an apparent confusion of au- 
thority as to what acts, short of actual force, will amount to 
an ouster. 

It is apprehended, however, that the confusion is more 
apparent than real, and consists less in the principles of law 
involved, than in the application of these principles to the 
facts of each particular case. 

''Two kinds of disseizin are mentioned in the English 
law books. The one was a disseizin in fact, whi^h actually 
changed and divested the seizin of the original owner of the 
reehold, and deprived him of all right in relation thereto, 
except the mere right of entry and of property; and which, 
under certain circumstances, was still further reduced to a 
mere right of action, the right of entry being lost. 

'' By this species of disseizin the wrong-doer acquired a fee 
simple, and the actual seizin of the property, together with 
nearly all the rights of the real owner; and all estates 
depending on the original seizin were divested or displaced. 
The other kind of disseizin was called disseizin * by election, 
because the owner might elect to consider himself disseized 
for the sake of the remedy by action of novel disseizin^ but if 
he did not elect to consider 'himself disseized, the freehold 
was not divested, but still continued in him. * * * 
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^'Disseizin tn/oc^ and disseizin by election have been SQ 
frequently confounded that in examing the dicta of Judges, 
it is sometimes difficult to understand to which species of 
disseizin they allude, without referring particularly to the 
facts of the case which they had under consideration, at the 
time such dicta were delivered. But by a careful examin- 
ation of the authorities it will be found that there could be 
no disseizin in fact, except by the wrongful entry of a person 
claiming the freehold, and an actual ouster or expulsion of 
the true owner, or by some other act which was tantamount, 
such as ^common law conveyance with livery of seizin, by a 
person actually seized of an estate of freehold in the 
premises; or some one lawfully in possession representing 
the freeholder; or by a common recovery, in which there 
was a judgment for the freehold, and an actual delivery 
of seizin by the execution, or by levying a fine, whicn 
is an acknowledgment of a feoffment of record." ^er 
Walworth, Chancellor, in Varick v. Jackson, 2 Wend. aOl- 
203.) 

It was very early settled that a feoffment by one of several 
co-parceners who was alone in possession, made to a stran- 
ger for the whole premises, was a disseizin and ouster of the 
other co-parceners. (Townsend and Pastor's case.. 4 Leon. 
52; Doe v. Taylor, 5 B. and Ad. 575; Oerry v. Holford, Cro. 
Eliz. 615; Co. Litt. 374, a.) This effect was given by the 
common law to a feoffment with livery of seizin, becausie 
of the notoriety of the act of investiture by livery of seizin. 
Immediately upon the feoffment, the estate became the prop- 
erty of the feoffee as between him and the feoffor, and every 
other person except the rightful owner, and as to him there 
was a disseizin, and hence a long and uninterrupted posses- 
sion of a certain duration made the title good as against him; 
and to prevent this he must have restored his own seizin. 
llouUce V. Bond, 41 N. J. Law. 540.) And in several of the 
States, notably in New Jersey and Massachussetts, a similar 
effect is given by statute to a conveyance by deed of bargain 
and sale, or with covenants, duly acknowledged and recorded. 
{Foulke V. Bond, supra; Higbee v. Bice, 5 Mass. 344.) By 
the New Jersey statute *' the grantee, under a conveyance 
by deed of bargain and sale, is deemed, taken and esteemed 
to be in as full and ample possession to all intents, construc- 
tion and purposes as if he was possessed thereof by solemn 
livery of seizin and possession; and the policy of the record- 
ing acts substitutes the constructive notice arising from the 
publicity of the record in the place of the notonejhr of ii^- 
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Bond, supra.) And the effect of the Massachusetts statute is 
the same. (Eigbee v. -Bice, supra.) 

On the other hand, it would seem to be clear upon prin- 
ciple that no such effect can be given to a mere conveyance 
in those States where a conveyance, in whatever form, is 
held to pass only such interest in the premises as the grantor 
could lawfully convey. And hence, it is urged, and with 
some show of reason, by the learned counsel for the plaint- 
iffs, that except in those States where a conveyance by deed, 
duly acknowledged and recorded, is given the force and 
effect of a feoffment with livery of seizin, a conveyance of 
the entirety by a tenant-in-common, cannot operate as an 
ouster of his co-tenants. Nevertheless, the authorities are 
quite uniform to the effect that actual adverse possession 
under such a conveyance may amount to an ouster. We are 
led, therefore, to look for a justification of such a uniform 
course of decision, to some other principle than such as 
may be involved in the mere force and effect of the convey- 
ance itself. And this principle is found in the fact of actual 
possession by the grantee, accompanied with such acts of 
ownership and exclusive claim, as. may, under the circum- 
stances of each particular case, be held to constitute an 
ouster, and set the statute in operation. . 

And here it is proper to notice a distinction which is often 
overlooked, between the acquisition of an adverse title by a 
tenant-in-common already in possession as such, and the 
entry and possession of a stranger under a conveyance in 
form of the entirety, who has the relation of tenant-in-com- 
mon forced upon him without his knowledge or consent. 
The distinction has relation to the question of notice to the 
co-tenants. Thus, I understand it to be the rule, at least in 
this State, that a tenant-in-commoil cannot be ousted by his 
co-tenant by a silent possession, however exclusive, of whose 
adverse character he has no notice. (Colman v. Clements, 23 
Cal. 247, 248; Seaton v. Son, 32 id. 484; MUler v. Myers, 46 
id. 539; Carjpentier v. Mendenhall, 28 id. 484; Carpentier y. 
Mitchell, 29 id. 330; Packard v. Johnson, 57 id. 180.) And 
in this respect I understand the rule here to be substan- 
tially in consonance with the almost uniform current of de- 
cisions in other States. But what amounts to notice of an 
adverse holding, as between tenants-in-common, so as to 
effect an ouster, and set the statute of limitations in mo- 
tion, must still be considered to a great extent an open ques- 
tion in this State. The doctrine seems to be clearly recog- 
nized, here as elsewhere, that to constitute an ouster,, an 
actual ''turning out by the heels" is not necessary; nor the 
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sending of express notice to the co-tenant; bnt that any act 
or series of acts ''of such a nature as the law will presume 
to be noticed by persons of ordinary diligence in attending 
to their own interests, and of such unequivocal character as 
not to be easily misunderstood/' will be sufficient. 

In discussing this 'question Mr. Justice Story uses the 
following language: "Now, such a notorious ouster, or 
adverse possession, may be by any act in pais of which the 
other tenants have due notice, or by the assertion, in any 
proceeding at law, of a several and distinct claim or title to 
an entirety of the whole land, or, as in the present case, of 
a several and distinct title to the entirety of the whole of 
the tenants' purparty under a partition, which in contem- 
plation of law is known to the other tenants." (Clymer's 
Lessee v. Dawkins, 3 How. 689.) And applying this doc- 
trine to the facts of that case^ the learned Justice says (page 
688) : "In our judgment, it is wholly unnecessary to decide 
whether these proceedings (in partition) were absolutely 
void or not; for assuming them to have been defective or 
invalid, still, as they were matter of public notoriety, of 
which Clymer was bound at his peril to take notice, and as 
Lynch and Blanton under these proceedings claimed an ex- 
clusive title to the land assigned to them, adversely to Cly- 
mer, if the defendants entered wider that exclusive title, the 
possession must be deemed adverse, in point of law, to that 
of Clymer." 

Ordinarly, it can hardly be maintained that one is bound 
to take notice of a proceeding at law which is absolutely 
void, and it sufficiently appears, from other portions of the 
opinion in that case, which will be noticed hereafter, that it 
was not intended to be held that such proceeding, of itself, 
and independent of actual possession openly and notoriously 
taken and held under it, by Lynch and Blanton and their 

grantees, was a fact of which Clymer, residing in another 
tate could have been ''bound at his peril to take notice." 
Be this as it may, the defendants were strangers, who claimed 
to have entered and held adversely to Clymer and the whole 
world under conveyances of the entirety from Lynch and 
Blanton and others, and the ruling of the Court in this re- 
gard will be noticed hereafter as an authority that such 
entry andr possession was of itself sufficient for the jury to 
infer an ouster, without further or other notice to the non- 
resident tenant-in-common than such as might be inferred 
from tihe open and notorious character of the possession 
itself. For the actual entry and possession of a stranger is a 
fact in pais, of which all are bound to take notice. The fact 
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that he is a stranger challenges immediate inqairy, and all 
persons claiming an interest in the same lands are bound to 
take notice of his entry, and ascertain whether the new 
comer entered in common with them or adversely. The 
reason is obvious and may be ^illustrated by the analogy of 
trusts. Thus, if I see my trustee in possession, it is a fact con- 
sistent with our recognized relations, and calls for no inquiry 
on my part into his intentions or the facts surrounding and 
characterizing his possession. I am entitled to presume 
that his possession is consistent with the trust, until notice 
that he has repudiated the trust is brought home to me in 
some form. Ibut this rule so manifestly founded in the 
plainest principles of reason and equity, it is now well 
settled, does not apply to a trustee by construction or im- 
plication of law, upon whom the relation of trustee is forced 
against his will. (Perry on trusts § 865; Hill on Trustees, 
star page 264-265). 

The statute of limitations will run in favor of such a 
person from the date of his entry, . (1) because his entry 
is adverse from the beginning, and (2) being a stranger to 
the trust prior to his entry, there is no presumption that his 
possession is fiduciary, and every one is put upon inquiry. 

This doctrine, so weU established in regard to trusts, ap- 
plies with equal reason to the relation of tenants-in-common; 
and the same presumptions which ordinarily arise from the 
possession of a tenant-in-common do not attach to the entry 
and possession of a stranger, who by reason of some defect 
in a conveyance purporting on its face to convey the entirety, 
has the relation of a tenant-in-common thrust upon him 
against his will. His relation to the other tenants is in no 
sense fiduciary, and the facts are wanting which can entitle 
them to presume, without inquiry, that his possession is 
amicable. Had he entered without color of title and held 
adversely, five years would have ripened his possession into 
a perfect title. Had his deed been effectual according to its 
terms, his title would have been perfect to the entirety. 
And his entry is not less hostile becauBe of a defect in his 
title of which he was not aware, nor is he the less a stranger 
whose entry and possession call for inquiry. 

Walsh purchased and paid for the entirety, and accepted 
and paid for, in good faith, a conveyance of the entirety. He 
was a stranger to^the title and to the heirs prior to his pur- 
chase. He entered under his conveyance, claiming and 
openly asserting his ownership of the entirety, and imme- 
diately sold to J . W. Mcintosh the north half of his pur- 
chase. He placed his own conveyance upon record, and en- 
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closed with a good substantial fence the remaining or unsold 

6ortion, and cultivated and pastured it. He paid the taxes, 
[is possession was adverse from the beginning, and openly 
and notoriously asserted. There could be no stronger asser- 
tion of his claim to the entirety than his sale of the entirety 
of the north half of his purchase to Mcintosh. There could 
be no presumption that bis entry or possession was as a ten- 
ant-in-common with the heirs, for he was a stranger^ who, 
prior to his entry, had had no relations with them whatever. If 
they inquired, as they were bound to do, by what right he 
entered and exercised these acts of ownership, they must have 
learned the adverse character of his claim and possession. In 
the absence of proof to the contrary, they will be presumed to 
have made inquiry and learned the facts characterizing his 

f possession and that of his grantees as hostile and adverse, 
n this manner they are chargeable with notice of the ad- 
ministrator's sale and conveyance, which was confirmed by' 
the Probate Court and placed upon record; with notice of 
the conveyance by Walsh's administrators with the will an- 
nexed to J . W. Mcintosh and his conveyance to his brother, 
both of which were on record ; and with notice of the decree 
of distribution under which J. L. and Charles B. Chambers 
claim. 

The conveyance by Dr. Stokes, as administrator, and in 
his own right, would h9.ve passed the interests of the heirs, 
if it had taken effect according to the intention of the parties 
and its own terms. 

It failed to pass their interests for want of authority oil 
the part of the administrator to execute the conveyance. But 
the entry of Walsh under this conveyance is none the less 
decisive of his intention to claim the entirety to the exclu- 
sion of the heirs. Had he taken a conveyance of the entirety 
from Dr. Stokes in his own right, and not as administrator, 
the authorities are abundant that his entry thereunder would 
have been decisive of his intention to claim the entirety in 
accordance with the terms of his conveyance. Still more 
strongly is this intention manifested by purchasing and tak- 
ing a conveyance from the administrator as such, who, if any 
one, could convey the interests of the minor heirs, and whose 
conveyance had the sanction of the Legislature- and the Pro- 
bate Court. His entry and possession were openly and no- 
toriously adverse to the heirs, and if they were put upon in- 
quiry by the fact of his being a stranger with whom, prior 
to his entry, they had had no relations, then there is nothing 
wanting to constitute his entry and adverse possession under 
this conveyance, such an ouster of his co-tenants as to set 
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the statute of limitations rnnning in his favor, against all 
who were not under disability. 

What has been said of the possession of Walsh, applies 
with at least equal force to me purchasers from Walsh, 
whose entry and possession as strangers, and as purchasers 
from a stranger, each of the entirety to his several tract, was 
notice of itself to the heirs sufficient to put them upon inquiry. 

The authorities in support of this position are overwnelm- 
ing, and if there are any opposing authorities, my attention 
has not been called to them. 

In the case of Culver v. Rhodes (87 N. T. 348), the defend- 
ant had been in possession as a tenant-in-common for years. 
She then took a conveyance from her mother, who was also 
in possession as life-tenant, and not in hostility to the title 
in remainder, and did nothing more. **No change in the 
possession or occupation took place. No notice of a hostile 
claim, either by word or act, was given to the co-tenants after 
the conveyance." {Id. 352-353.) 

In Roberts v. Morgan (30 Vt. 319) there was an express 
recognition by the tenant in possession of the right of his 
oo-tenant, and an arbitration as to the extent of their respec- 
tive titles. (See p. 324.) 

In Leach v. Beattie (33 Yt. 195) one tenant-in-common of 
toild and unoccupied lands gave a mortgage on the same 
which was foreclosed. There was no actual possession 
undier the mortgage, either before or after the foreclosure, 
except a little lumbering done during one season, and cut- 
ting an occasional stick of timber. The Court very properly 
held that the acts done on the land were insufficient to 
constitute a continuous possession in fact, and that the 
giving of the mortgage did not of itself operate as an ouster. 

In HoUey v. Hatmey (39 Vt. 525) one tenant-in-common 
conveyed his ''title and interest" to his son, who entered, 
but not, as he claimed, under this deed. It was a question 
of fact whether his possession was to be referred to this 
deed, or to a subsequent deed from a third party, and the 
Oourt held there was sufficient evidence that ne held under 
the deed from his father. (Id. 530, 531.) 

CarperUier v. Mendenhull (28 Cal. 484) turned upon the 
snfficiencv of a special verdict, and the Court held that a 
''demandiand refusal," though evidence of an ouster, and 
in the absence of all explanation sufficient to justify the 
jury to infer an ouster, is not its le^al equivalent, because it 
IS susceptible of explanation. (Ibtd, 487.) 

In Seaton v. Son (32 Cal. 481) what is said about adverse 
possession has been the subject o£ unfavorable criticism. 
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Mr. Freeman says, it states a proposition of law which is 
'' unsustained and unsustainable, (Co-tenancy and Parti- 
tion, §225). And yet, all the Court holds in that case is 
that mere hdvef of a grantee that his deed conveys the entire 
title, and exclusive actual 'possession under the deed, are insuffi- 
cient to constitute an ouster as between tenants-in-common. 
This is all, and if there is anything in this statement of the 
rule at variance with the authorities, I am unable to perceive 
it. All the authorities require an exchisive claim to the 
entirety. ^^ Belief ^^ is not ** clmm^'*^ nor an essential element 
of claim; for an exclusive claim may be set up by one who 
is aware of a defect in his title, as, for instance, by an heir 
against his co-heirs, and such claim and possession though 
founded in wrong, if sufficiently hostile, open and notorious, 
will ripen into a perfect title b^ lapse of time. Hence 
while it may be true that the question of adverse possession 
or actual ouster was not strictly involved, what the Court 
say on the subject is substantially in consonance with the 
uniform current of authority. Perhaps an infelicitious use 
of tiie phrase ^^adiual ouMer^' may have led to a misunder- 
standing of the point ruled, but that the Court did not 
intend oy this term a forcible turning out or exclusion, is 
evident from the cases which have preceded and followed it 
in the same Court. Thus in Carpentier v. Mendenhall, supra, 
and Carpentier v. Mitchell (29 Cal. 330) a '' demand and 
refusal," and in MiUer v. Meyers (46 Cal. 539) and Packard 
V. Johnson (57 Cal. 183) "notice either actual or construc- 
tive, that the possession of his co-tenant has become hostile," 
are distinctly recognized as sufficient. But in none of the 
cases in this State, has there been an adjudication as to the 
sufficiency of the proof to sustain a finding of "actual 
ouster," apart from a "demand and refusal.' In Packard 
V. Johnson (supra) it is said: '' The purchase of an outstand- 
ing claim of title by Sanor" (a tenant-in-common, who, 
prior to his purchase, had always recognized his co-tenant) 
" and his guii^-cZai97jt to defendant (if plaintiff had notice of 
the purchase and conveyances, which does not appear), the 
greater or less notoriety of defendant's exclusive claim, his 
erection of buildings and other improvements, the pernancy 
of the entire profits, the payment of the taxes, and the Uke, 
lire evidentiary circumstances, of more or less weight, ^ei^d- 
ing to prove ouster and adverse possession— no more." 
But the Court here was dealing with the findings, which 
failed to find the fact of " ouster,' and they say, as they sai^ 
of the special verdict in Carpentier v. MendenhaU that "while 
the fapts found tended {o prove adverse possession for tl^e 
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statutory time, yet the facts found did not necessarily consti- 
tute adverse possession/' Apart, therefore, from a '* demand 
and refusal, ' what acts of a tenant in possession are suffi- 
cient evidence of an ouster, and what is sufficient notice to a co- 
tenant of a hostile possession, are open questions in this State. 

In Warfiddy. Lindell (30 Mo. 286) it is said: " The facts 
which have usually gone to make out a case of adverse pos-' 
session, have been such as a refusal to the co-tenant to per- 
mit his participation in the profits or his entry; a denial of 
his title, claiming under a defective deed for the entirety, pur- 
chasing the co-tenant's title at a Sheriff's sale and an exclu- 
sive claim under it, or a conveyance of the whole by deed and 
an entry by the grantee under the deed (2 Cruise Dig. Tit. 
W. S. 14, note 3); and we may add, following the case of 
Law V. Patterson, putting up improvements without consulta-? 
tion with the co-tenant and under his observation and taking 
the entire profits without objection from him." 

Entry and actual possession under a deed of the entirety 
are among the commonest cases of ouster to be found in the 
books. See in particular, Prescott v. Nevers (4 Mason, 330), 
Cflymer's Leasee v. Dawkins (3 How. 674), Bradstreet' v. " 
Huntington (5 Peters, 402), Thomas v. Pickering (13 Me. 
337 , 353), Parker v. Proprietors of Locks and Canals (3 Met. 91), 
OuUer V. Motzer (13 Serg. & B. 356), Lodge v. Patterson (3 
Watts. 74), Dikeman v. Parrish (6 Penn. St. 210, 225),i3bmc 
v. Howell (46 Qa. 9), Abercrornbie v. Baldioin (15 Ala. 363, 
370), Alexander v. Kennedy (19 Tex. 496), Ashley v. Rector 
(20 Ark. 359, 377), Weisinger v. Murphy (2 Head 674). 

In Prescott v. Nevers, Mr. Justice Story says: " I take the 
principle of law to be clear that where a person enters into 
land under a claim of title thereto by a recorded deed, his 
entry and possession are referred to such title." 

In Farrar v. Fessenden (29 N. H. 269) the Court say: ''It 
is not necessary that an adverse possession, to be available 
under the Statute of Limitations, should commence or be 
continued under effectual deeds. If the entry be under 
color of title the possession will be adverse, however ground- 
less the supposed title prove to be." And possession under 
a recorded deed was further held to be constructive notice 
to all the world that the grantee is in, claiming under and 
according to his deed. (Ibid.) Not that the record of the 
deed is, of itself, constructive notice to any but subsequent 
purchasers, etc., from the same grantor; but actual possession 
under such a deed is notice which calls for inquiry, and 
charges all persons with constructive notice of facts which 
they might have learned by such inquiry. 
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In Dikeman v. Parrishy (6 Penn. St. 225,) it is said: * ' Of 
the facts that have been recognized as indicative of hostile 
intent, none are perhaps more decisive than the exhibition 
of a paper title independent of that residing in the original 
owner, by color of which the party justifies nis entry. Thus 
it has been held that if one tenant-in-common sell the whole 
land, and possession of the whole be taken by the purchaser, 
he will be considered as entering adversely to the co-tenant; 
becausehe entered under an adverse title, andnot a8co4enant.'* 

In Lodge v. Patterson, (3 Watts. 74,) one of two tenants in 
common (brothers) died. The survivor put up his deceased 
brother's interest at public vendue, and bid it in himself. 
The Court say of this transaction: "The character of ad- 
verse possession is given, not by proving notice to parties 
interested, but by the nature of the acts done by the party. 
There must be a hostile intent, and that intent must be man- 
ifested by outward acts of an unequivocal kind. To consti- 
tute a disseizin, it was never held to be requisite that notice 
should be sent to the disseizee, or that it must be proved 
that he had knowledge of the entry and ouster committed on 
his land. The open act of entry, with the declared intent 
to disseize, constitute the disseizin. No act unexplained 
could be a stronger declaration of the intent of the party 
than his purchasing the whole right of his deceased brother 
in the lands." 

Again, in Foulke v. Bond, 41 N. J. Law, 519, at page 540, 
the Court say : '* The conveyance by one tenant of the estate 
in entirety is decisive of his purpose to appropriate the 
entire estate to his own use, especially if his deed contain 
full coveiiants of seizin and warranty. The entry of the 
^antee under such a conveyance is equally evincive of his 
intention to claim the whole to the exclusion of the other 
co-tenants, and if the deed be duly recorded, the transac- 
tion acquires that notoriety which is equivalent to livery of 
seizin." What is here quoted has reference to the effect of 
entry and actual possession by a stranger under a recorded 
conveyance of the entirety from a tenant-in-common, as in- 
dicative of a hostile intent, and as constructive notice to the 
whole world of his claim in accordance with the terms of his 
conveyance, and that the Court in this passage is asserting 
a general principle rather than declaring the effect of the 
New Jersey statute, is apparent from the citation of au- 
thorities irom other States. 

Citations to the same effect might be multiplied indefi- 
nitely, but I will only add one more. In Glymer^s Lessee v. 
Dawfdns (3 How. 68$), the Judge had instructed the jury: 
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''That if any of the defendants erUered into possession of 
the lands respectively claimed by them, and held the same 
for more than twenty years before the commencement of the 
suit, by a purchase and claim thereof in entirety and severalty ^ 
and not for an undivided part thereof in co-tenancy with 
Olymer or his devisees, but adversely to them, then such de- 
fendant was entitled to a verdict in his favor, whetlier he held 
by purchase from Lynch or Blanton" (co-tenants with Clymer), 
** or any other person who had ever afterwards up to the com- 
mencement of the suit, continued thus to hold the possession." 

Of this charge the Supreme Court say: '* We see no ob- 
jection to this instruction, which ought to prevail in favor of 
the plaintiff; on the contrary, we deem it entirely correct 
and in consonance to the principles of law upon this subject." 
The facts were, that Clymer, Lynch and Blanton were ten- 
ants-in-common of a large tract of land in Kentucky; that 
Lynch and Blanton, being residents of Kentucky, procured 
a partition by proceedings in the County Court, which were 
void, and of which Clymer, who resided out of the State, 
had no actual notice; that Lynch and Blanton had sold and 
conveyed, according to this partition, to the defendants, who 
had entered under their deeds; and the case is therefore an 
authority directly in point upon the question under consid- 
eration, andis especially valuable as affording a judicial ex- 
planation of what is meant by Judge Story when he speaks 
m the same case '' of some notorious act of ouster or adverse 
possession by the party so entering into possession," which 
*• is brought ntjme to the knowledge or notice of the other s.^^ It 
is evident that the entry of a stranger under a deed in 
severalty from a tenant-in-common, was considered by this 
distinguished jurist, and by the Court for which he was 
speaking, to be such an overt and notorious act, '' brought 
home to the knowledge or notice " of the whole world, as 
would constitute an ouster of a co-tenant, and set the statute 
of limitations in motion. 

My conclusion, therefore, from the authorities, is, that 
Walsh and his grantees, having never prior to entering on 
the premises had any relations whatever with the heirs, were 
not bound to send them word that they claimed adversely; 
but that the heirs, seeing strangers enter, reside upon, fence, 
and improve, cultivate and pasture the entire tract, and con- 
tinuing to exercise all the usual acts of exclusive ownership 
over the same for more than twenty years, were bound to in- 
quire what it meant, and must be presumed to have had 
notice of the adverse character of such possession, and to 
have acquiesced therein. 
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3. This view is strengthened rather than otherwise by the 
deed of Stokes and Winterburn to K. J. Walsh, June 11th, 
1863, by which Walsh acquired also the interests of Lnisa and 
Nicholas Cano for the nominal consideration of one dollar. 
The learned counsel for the plaintiffs has referred to this deed 
as a recognition by Walsh of the common title, if not an estop- 
pel, in favor of the tenants-in-common, whose interests were 
not purchased. But I think the authorities are clear that it 
is neither. {Cannon v. Stockmon, 36 Cal. 539; Northrup v. 
Wri^M, 7 Hill, 490.) On the contrary, the nominal consid- 
eration of one dollar expressed in this deed is at least pre- 
sumptive evidence that some of the heirs attached very little 
importance to their interest in the ranch, even at that early 
date, before the statute had run upon their rights, and goes 
far to account for the acquiescence of the other heirs. We 
have seen that Dr. Stokes and wife deemed it expedient in 
1855 to pay $4,000 for a release and quit-claim from Bead- 
ing, whose onlv claim was founded on the deed of January 
16th, 1844, ana if there had been any value attached in 1863 
to the interests of the heirs in this ranch, we cannot suppose 
that the quit-claim of Stokes' and Winterburn could have 
been procured for the consideration of one dallar. 

Let findings and decree be drawn in accordance with this 
opinion, and in favor of defendants, L. H. Mcintosh and J. 
L. and Chas. B. Chambers. 



Abstract of a Recent Decision. 



TJltba Yibes — Tjtabtt.tty of Cobpobation for Money had and 
BEOEivED ooNTBABY TO rrs Bf-LAws. A Corporation sued for 
money had and received will not be heard to answer that the fol- 
lowing by-law was in force at iJie time of the transaction; "No 
debt shall be contracted for or in the name of the company, 
except by the order of the board of directors, and then not in 
excess of the funds actually in the treasury," and that the board 
of directors did not authorize the creation of the liability, and 
there were at the time no funds in the treasury. It is not 
material whether or not, by the law of the home of the corporar 
tion, such by-law has the force of a statute. A corporation that 
has received money or property from another and appropriated 
it, cannot be heard to refuse to account for it, on the ground 
that it had no power under the charter to take it. ManvilU v. 
Belden Mining Co., TJ. S. C. C, D. Colorado, June 23, 1883; 8 
Col. L. Eep. 558. 
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Current Topics. 



SUCCESSION AMONG ILLEGITIMATES. 

In December, 1882, Department One (J. J. McKinstry, Boss, 
and McKee) held that the legitimate son of a deceased illegiti- 
mate mother could not inherit the estate of his mother's sister, 
who was also illegitimate and who died intestate without lawful 
issue, the mother of the two illegitimate daughters also being 
dead. 

Section 1387 C. C. proTides that '' an illegitimate child is al- 
ways the heir of his mother, but only directly, and not by right 
of representation. Section 1388 C. C. provides that the estate 
of an illegitimate child, dying intestate, goes to the mother or 
to her heirs at law. 

The Court were of the opinion that this last phrase of Section 
1387 refers solely to legitimate *' heirs at law'\ and not to illegit- 
imates. (Estate of Magee, 10 Pac. C. L. J. 745.) 

The Court in bank (JJ. Myrick, Boss, McKee, Thornton and 
Sharpstein) now reverse this ruling, upon the ground that the 
legitimate son of an illegitimate mother (already deceased) must 
inherit what his mother would inherit, and she is by statute 
(Section 1387 C. C.) declared to be in all cases an heir of her 
mother, inheriting in the same manner as if bom in lawful wed- 
lock. As under Section 1388 C. C, the estate of an illegitimate 
daughter, dying intestate, without lawful issue, goes to her 
mother, or, in case of her decease, to her heirs at law, therefore 
her estate would go, in this case, to her illegitimate sister, or, in 
case of her decease, to her heirs at law, viz: her legitimate son. 
(Estate of Magee, 12 Pac. C. L. J. 144.) 
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Supreme Court of Galifomia. 



In Bane. 



[Filed September 27, 1883.] 

No. 10,838. 
THE PEOPLE, Kespondent, 

AH COON AND AH LEE, Appellants. 

Obiminal Law — Mubdeb — ^Eyidenoe— Instbuotions. Evidence was given 
that the defendant stabbed the deceased; a physician was called, who 
testified that he was not able to say whether the wounds were mortal 
or not, as he did not make a thorough examination, but that one of 
the wounds was dangerous, and there was a probability of its being 
fatal. Edd, this evidence in connection with the fact that within 
four days the man died, was sufficient to justify the jury in arriving 
at the conclusion that he died of the wounds. 

Id. That the instructions given, in connection with others, held not erro- 
neous or prejudicial. 

Appeal from Superior Court, Butte County. 

Attorney General for respondent. 

John C. Oray, L. L Mowry^ Bearden dt Freer for appel- 
lants. 

Mybiok, J., delivered the opinion of the Court: 

The information in this case accused the defendants of the 
crime of murder. The jury returned a verdict of guilty of 
murder in the first degree. On this appeal, two points are 
presented, vis: 

1. That there was not sufficient evidence that the deceased 
died of the wounds inflicted, to justify the verdict. Evidence 
was given that the defendant stebbed the deceased; a physi- 
cian was called, who testified that he was not able to say 
whether the wounds were mortal or not, as he did not make 
a thorough examination, but that one of the wounds was 
dangerous, and there was a probability of its being fatal. 
We Hiink this evidence, in connection with the fact that 
within four days the man died, was sufficient to justify the 
jury in arriving at the conclusion that he died of the wounds. 

2. The transcript recites that after argument by counsel, 
the Court "fully instructed the jury as to all the material 
points of law in the case, and as to what verdicts they could 
find," they retired; they returned into Court, and the follow- 
ing occurred : 
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Juror — * • There are some of the jnrors who are not thor- 
oughly satisfied as to the charge of the Ooort in regard to 
thTir position in bringing in a yerdict, and they want further 
instructions." 

The Court — * * Ton can bring in a verdict of murder of the 
first or murder of the second degree — " 

Foreman (interrupting) — *'Tnat was the instruction we 
wanted." 

The Court — **Tou can bring in either." 

Foreman — " That is all we wished." 

The Court added — ' * If, from the evidence in the case, you 
find, and you are entirely satisfied, beyond a reasonable 
doubt, that they are the persons who killed, or aided and 
assisted in the killing of the deceased, at the time and in 
the manner charged in the information, and that they lay in 
wait to accomplish such killing, then you should find the de- 
fendants guil^ of murder of the first degree, unless there 
are circui^stances appearing in the evidenci to reduce it be- 
low that degree." 

It is contended that these instructions in effect instructed 
the jury to convict the defendants of murder, leaving to the 
discretion of the jurymen only the question of degree. After 
the Court had ''fully instructed the jury as to all the ma- 
terial points of law in the case, and as to what verdict they 
<H>uld find," we see no ground for this contention to rest 
upon. 

Judgment and order affirmed. 

We concur: Thornton, J., Boss, J., McEinstry, J., 
McEee, J. 

Department No. 2. 



[Filed October 23, 1883.] 
No. 8239. 
COUNTY OF MEBCED v. TUBNEB et al. 

BoMD — ^DxLzmtT— ANBwmi. As the exeoation of the bond sued on is not 
denied in the answer, the question as to deliyery is not before the 
Oonrt. 

By the Coxjbt: 

We are of opinion that inasmuch as the execution of the 
bond sued on is not denied in the answer, the question as 
to delivenr is not before us in this cause. 

We find no error in the record and ike order is affirmed. 
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Depabtment No. 2. 



[Filed October 9. 1883.] 

No. 9222. 
SNOW V. HOLMES. 

Appbaii — MoBTQiGB — BoND. A $300 bond on appeal stays the ezeoation 
a judgment foreclosing a mortgage of personal property. 

Supersedeas. 

By the Coubt : 

This is an application for a writ of auperaedeae^ staying the 
execution of the judgment pending the appeal, in an action 
for the foreclosure of a mortgage of personal property. 
The appellant (mortgagor) has executed the usual under- 
tiding on appeal for $300. 

The judgment in this case was rendered in accordance 
with Section 726, Code of Civil Procedure. The Code pre- 
scribes no bond in addition to the $300 bond in such a case. 
Section 949 provides that in cases not provided for in the 
sections therein named, the appeal is perfected by giving 
the undertaking provided in Section 941. Such being the 
statute, we must T^e governed by it. 

The motion is granted. 



Depabtment No. 2. 



[Filed October 24, 1883.] 

No. 8161. 

MoAFEE ET AL, , Kespondents, v. FISHEE, Appellant. 

Tdod — ^iNSTBtJMENT — ACTION. The aotioxL on the instrument sued on is held 
prematurely brought. It provided the payment was ** to be mutually 
arranged," and it did not appear that the time of payment had ever 
been arranged between the parties to it. Further held, defendant is 
not estopped to aver that the same was not due when this action was 
brought. 

Appeal from Superior Court, San Francisco. 

Chreathouae & Blanding for respondents. 
F. Neale for appellant. 

Thobnton, J. , delivered the opinion of the Court : 

This is an action brought by the assignees of the payee 
Dore, hereinafter named, to recover upon the following in- 
strument in writing: 
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** $5,691. '* San Fbanoisco, Nov. 3d, 1877. 

'^Dne Mr. Maurice Dore the sum of five thousand five 
hundred and ninety^one dollars, in settlement of land pur- 
chase in Sutter County, the payment of which to be mutually 
arranged. ** Mobton C. Fisher." 

It is eyident that the time of payment of this money was 
to be arranged between the maker and payee. If the words 
** the payment of which to be mutually arranged" in the fore- 
going instrument mean anything whatever, it is that the time 
of payment was to be thereafter fixed and agreed on by the 
parties, Dore and Fisher. We perceive nothing else open 
to be " mutually arranged." The amount in money was fixed 
and the consideration agreed on and mentioned in the paper, 
viz. : •* In settlement of land purchase in Sutter County." It 
nowhere appears, either in the evidence or the finding, that 
the time of the payment has ever been arranged between the 
parties referred to. The action then is prematurely brought 
unless it appears that the defendant is estopped to aver that 
ike same was not due when this action was brought 

It is found upon this point as follows : * ' That prior to the 
17th day of November, 1877, and before accepting said due 
bill or obligation, plaintiffs went to said defendant Fisher 
and told him that they contemplated purchasing the same, 
and asked him if the same was a valid instrument given and 
delivered for a bona Jide indebtedness, and would be paid 
upon demand; and that said Fisher expressly represented to 
plaintiffs tiiat said instrument was valid and binding, and had 
been executed and delivered to him by said Dore in the ord- 
inary course of business, and for a full and valuable consid- 
eration; and told said plaintiffs that it was all right, and 
would be paid; and that said plaintiffs thereupon executed 
and delivered to said Dore a full and complete release and, 
discharge of said Dore of and from all claims and indebted- 
ness due said plaintiffis from him, said Dore, and particularly 
of and from the indebtedness from said Dore to plaintiffs, in 
payment of which said due bill or obligation was proposed to 
be and was thereafter indorsed and transferred to tnem by 
said Dore, and took and accepted said Fisher as their debtor, 
in place and instead of said Dore, whom they then and there 
released as aforesaid." 

The facts contained in this finding, while estopping defend- 
ant from denying the validity of the instrument, do not estop 
him from denying that the time of payment had not arrived. 
It is not found that defendant ever told the plaintiffs that the 
money mentioned in this action was due and payable before 
action brought. The finding is that ** said Fisher expressly 
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represented to plaintiffs that said instrument was valid and 
binding, and had been executed and delivered to Lim by Dore 
in the ordinary course of business and for a full and valuable 
consideration, and told said fplaintifiGs that it wss all right 
and would be paid." 

There is no finding here that the instrument would be paid 
on demand. 

According to the finding, Fisher only said ^' that it was all 
right and would be paid." He did not say when it would be 
paid. What he said was perfectly consistent with the 
purport of the paper, that it would be paid when the time of 
payment had , been mutually arranged, that is, agreed upon 
bv Dore and the defendant. The meaning of the language 
oi the paper is a question of law, and its meaning was, in 
contemplation of law, as well known to the plaintiffs as de- 
fendant. We cannot see under the facts found that there 
was any estoppel by the acts and words of Fisher, by which 
he was estopped from aTerring and proving herehi that the 
instrument had not matured for payment when this action 
was begun. 

It follows from the foregoing that the judgment and order 
must be reversed and cause remanded, and it is so ordered. 

We concur: Myrick, J., Sharpstein, J. 



Depabtment No. 2. 



[Filed October 22, 1883.] 
No. 7569. 
FOTE, Respondent, v. SIMON et al.. Appellants. 

tViMXTs. Action for damages for failure to oomply with oontract for sale of 
wool. Eeldf defendants were entitled to an order changing the place 
of trial to that of their residence. 

Appeal from Superior Court, Fresno Oounty. 

Tapper dk Twpper for respondents. 
Jrw. C. Burcn for appellants. 

By the Coubt : 

The defendants were entitled to an order changing the 
place of trial to the ciiy and county of San Francisco, their 
place of residence. (Uooke v. Pendergasty 9 Pac. C. L. J., 
p. 765.) 

Order reversed and cause remanded, with instruction thftt 
an order be made, transferring the cause to the Superior 
Court of the city and county of San Francisco. 
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Depabtment No. 2. 



[Filed October 22, 1883.] 

No. 7899. 

PEOPLE, Kebpondent, v. APPLEGAETH, Appellant, 

Sotimons— LAin) — Obbtipioatb of Pubohasb. In action to foreclose and 
annnl a certificate of purchase and right in a location of school lands, 
for non-payment of interest, the seryiee of snmmons by publication 
must be in accordance with the provisions of the Code of Civil Pro- 
cedure. 

Appeal from Superior Court, Fresno County. 

W. D. Orady for respondent. 
W, D. Tapper for appellant. 

By the Coubt : 

The service of summons by publication in such a case as 
this should have been made in accordance with the pro- 
visions of the Code of Civil Procedure. The four Codes 
constitute but one statute (Pol. C, Sec. 4480), and we are of 
opinion that the provisions of the Political Code must be 
read in connection with the provisions of the Code of Civil 
Procedure on this subject. Under the latter provisions 
there must have been an affidavit for publication of summons 
and an order of the Court or Judge thereon. 

The judgment and order are reversed and the cause re- 
manded. 

l^EPABTMENT No. 1. 



[Filed May 30, 1883.] 
No. 7846. 
CALLAGHAN et al., Appellants, 

V. 

HICKET ET AL., Respondents. 

DxFAin/r— BuuB— JuDOMXNT. The taking and entry of the judgment were 
in violation of a rnle of the trial Court, and the judgment was irregn- 
lar; being irregular, upon the showing made by defendant, the Oourt 
properly set it aside and aUowed defendant to answer the complaint. 

Appeal from Superior Court, San Francisco. 

OarroU Cook for appellants. 
B. P. WrigU for respondents. 

In the absence of defendants' counsel the Court overruled 
a demurrer which had been interposed by the defendant to 
the plaintiff's complaint, without giving time to the defend- 
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ant to answer. But there was a rule of the Court which 
provided as follows: *'Eule XVI: When a demurrer to any 
pleading is sustained or overruled the adverse party shslL 
nave five days within which to amend or answer after receiv- 
ing notice of the ruling of the Court. When a demurrer to 
the complaint has been overruled for want of an appearance 
of the party demurring, or where, in the opinion of the 
Court, the demurrer was frivolous or interposed for delay, 
leave will not be given to the party to answer such com- 
paint, except upon condition that such party files and serves 
a verified answer, or an affidavit of merits, within five days, 
or such further time as may be allowed by the Court or 
Judge thereof." 

Instead of giving the notice required by the rule, the 
paintiff, immediately after the overruling of the demurrer, 
took judgment against the defendant, and had the same 
entered against him. The taking and entry of the judgment 
were in violation of the rule of the Court, and the judgment 
was irregular, and being irregular, upon the showing made 
by the defendant, the Court properly set' it aside, and 
allowed the defendant to answer the complaints 

Order affirmed. 

Depabtment No. 2. 



[Filed October 23, 1883.] 

No. 9236. 

BARBAIEE8 v. GBEGOKT. 

Statbmkmt — ^NoTioB — Pbaotigx. Upon this application for a writ of mandate 
to compel the trial Oonrt to settle a statement, it is held that the Court 
had a right to proceed and settle a statement on the day designated for 
that purpose, and that defendants' counsel in the action there pend- 
ing were not entitled to notice that the statement wonld be settled at 
the time and place fixed by them for its settlement in a notice giyen 
by themseWes. 

By the Coxtbt : 

It was admitted on the argument by both sides that the 
defendants in the action Mizner v. Barbairea, et cd. prepared 
and served their statement on the plaintifiTs attorney in due 
time and that he prepared and served on the defendants' 
counsel plaintiffs proposed amendments to said statement 
within the time prescribed by the Code, and that defendants' 
counsel within ten days after receiving said proposed amend- 
ments gave the plaintiff's attorney notice tnat nis said pro- 
posed amendments were not adopted or allowed by the de^ 
fendants, and that on a day and hour and at a place named 
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in said notice they would present said statement and pro- 
posed amendments to the Judge for settlement. That at the 
time and place named in said notice the plaintiff's attorney 
appeared before said Judge, but that no one appeared for 
the defendants, and the Court proceeded to settle said state- 
ment. Before the time .fixed in said notice for the settle- 
ment of said statement and proposed amendments the same 
had been filed with the clerk of the Court. The defendants* 
counsel insists that the fact of his having so filed said state- 
ment and proposed amendments, cast the duty upon the 
Court of giving said defendants' attorneys notice of the time 
and place of settlement, and that the Court had no power to 
proceed and settle said statement on the day fixed for its 
settlement in defendants' attorney's said notice. We think, 
however, that the Court had a right to proceed and settle 
said statement on the day designated for that purpose and 
that defendants' counsel were not entitled to notice that the 
statement would be settled at the time and place fixed by 
them for its settlement in a notice given by themselves. 
Application denied and proceeding dismissed. 

Department No, 2, 



[Filed October 23, 1883.] 
No. 7689. 
DEAN, Appellant, v. BAEEB, Respondent. 

Ihbolybnot. Action on a promissory not#, and the defense a discharge in 
insolvency proceedings. Heldy under Section 32 of the Insolvency 
Act of 1852, error was committed in ruling out plaintiff's offer to 
prove that defendant G. had willfully, knowingly and intentionally 
omitted from the schedule of property annexed to his petition in in- 
solvency certain real property held and owned by him at the time of 
the commencement of the insolvency proceedings. 

Appeal from Superior Court, Merced county. 

Bennett & Wiggington for appellant. 

B. H. Wavd and Schdl *& Threat for respondents. 

Bv the CouBT : 

We are of opinion that under Section 32 of the Insolvency 
Act of 1862, the Court erred in ruling out the offer of the 

Elaintiff to prove that the defendant Grrimes had willfully, 
nowingly and intentionally omitted from the schedule of 
properfy annexed to his petition in insolvency certain real 
-property held and owned by him at the time of the com- 
mBBcement of the insolvency proceedings; and for this 
reason the judgment is reversed and the cause is remanded. 
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In Bank. 



PFiled October 23, 1883.] 

No. 10.891. 

Ex Pabte beis. 

Bbpobtbb— GouBT. The Stiperior Oonrts in San Frandsoo have power to 
fix and order paid the compensation of the phonographic reporter in 
criminal cases, and the duty is imposed npon the Oonnty Treasurer 
to pay the same npon the order of the Court. 

Habeas Corpus. 

City and County AUomey and 0. P. Evans for petitioner. 
Glunie & Knight— Contra, 

MoKiNSTRY, J., delivered the opinion of the Court: 

Immediately prior to the adoption of the Codes the law 
with respect to phonographic reporters of the Courts in 
San Francisco was contained in the Act of March 13, 1866, 
(Stats. 1865-6, p. 232), and the Act of March 28, 1868 (Stats. 
1867-8, p. 425). The first Act authorized the District 
Judges of San Francisco to appoint shorthand reporters, and 
provided that, in criminal cases, the compensation of the 
reporter ** shall be fixed by the Court, and paid out of the 
treasury of the county — on the order of the Court. ^' The Act of 
1868 provided for the appointment of a reporter by the 
County Judge of San Francisco, and the payment of his 
compensation in like manner. 

Sections 269-271 of the Code of Civil Procedure as they 
read originally — since amended in particulars which do not 
effect the question we are considering — ^authorized each 
District and County Judge in the State to appoint a short- 
hand reporter, and provided that ' ' in criminal cases, * * 
the compensation of the reporter must be fixed by the Court, 
and paid out of the treasury of the county in which the case 
is tried, upon the order of the Court.** 

The statutes of 1866 and 1868, above referred to, were 
not "expressly continued in force" by the Code of Civil 
Procedure. They were therefore "repealed and abro- 
gated " (C. C. P., Section 18), unless kept alive by Section 19 
of the Political Code. 

That section reads : ' ^ Nothing in either of the four Codes 
affects any of the provisions of the following statutes, but 
such statutes are recognized as continuing in force, notwith- 
standing the provisions of the Codes, except so far as they 
have been repealed or affected by subsequent laws: 
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^* 1. All Acts incorporating or chartering municipal cor- 
porations, and Acts amending or supplementing such Acts. 

^'2. All Acts consolidating cities and counties, and Acts 
amending or supplementing such Acts." * * * 

It is not necessary to decide whether the Acts of 1866 and 
1868 were Acts "affecting" or "amending or supplement- 
ing" the Consolidation Act or charter of the City and 
County of San Francisco. 

If, bv virtue of Section 19 of the Political Code, the Acts 
of 1866 and 1868 were continued in force, the District Judges 
and the County Judge, in San Francisco, had power under 
those Acts to appoint reporters, and to fix their compensa- 
tion in criminal cases, to be paid by the Treasurer "upon 
the order of the Court." If, on the other hand, the Acts of 
1866 and 1868 were repealed by the Code of Civil Proced- 
ure, Sections 269-271 of that Code conferred like powers 
upon the District Judges and Courts and County Judge and 
Court. In either case, just before the adoption of the pres- 
ent Constitution, the District Courts and County Court 
could legally employ the power of appointing a shorthand 
reporter, fix his compensation in criminal cases, and order 
such compensation to be paid, and it was the duiy of the 
Treasurer to pay the same "upon the order of the 
Court.*' 

Section 11 of Article 22 of the present Constitution reads: 

"All laws relative to the present judicial system of the 
State shall be applicable to the judicial system created by 
this Constitution until changed by legislation." 

Of course the former "judicial system" was not made 
applicable to the judicial s^^^em, or series of Courts, created 
by the Constitution of 1879, for the latter was substituted 
for the former. By "laws relative to the present judicial 
OTstem " was intended laws passed to render the working of 
the system harmonioi^s and effective, which would include 
the laws passed to secure the preservation of evidence, and 
the payment of compensation to the officers through whose 
agency it was preserved. 

Either the Acts of 1866 and 1868 (it not repealed by the 
Code of Civil Procedure), or the sections of the Code of 
Civil Procedure relating to the same subject, were therefore 
made applicable to the judicial system created by the Con- 
stitution now in force; the powers previously conferred 
upon the District Judges and Courts and County Judge and 
Court, with respect to the appointment and compensation of 
reporters, were transferred to the Superior Judges and 
Courts. 
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It follows, the Superior Courts in Ban Francisco have 
* power to fix and order paid the compensation of the phono- 
graphic reporter in criminal cases, and the corresponding 
duty is imposed upon the Treasurer to pay the same upon 
the order of the Court. 

The petitioner is remanded. 

We concur: Sharpstein, J., Boss, J. 

OONOURBING OPINION. 

Phonographic reporters were first appointed in this State 
as adjuncts to Courts under the provisions of the Act of 
May 17, 1861, (See Stats. 1861, 497.) That Act authorized 
the Judges of each of the Fourth, Sixth, Seventh, Tenth, 
Twelfth and Fifteenth Judicial Districts to appoint such an 
officer, and provided inter alia (see Sec. 3), " that in crimi- 
nal cases or capital offenses, when the testimony has been 
taken down by order of the Court, the compensation of the 
reporter shall be fixed by the Court, and paid out of the 
treasury of the county in which the cause is tried, in the 
same manner as the fees of trial jurors are paid in such 
eases." In 1862 the third section of this Act was amended, 
but the provision as to the compensation of the reporters 
was not changed. (Stats. 1862, 253.) The first section of 
the Act of 1861 was amended in 1864 (Stats. 1863-64, 524), 
in which this new feature appeared, that the reporters ap- 
pointed, were required before entering upon their duties, to 
^' take and subscribe the oath prescribed by law for attor- 
neys and counselors at law, practicing in the Courts in this 
State." It is not too much to sav tlm.t this made such re- 
porters officers of the Court. Tney were, to some extent, 
under the order of the Court, and subject to its control. 
They performed their dirties under the eye of the Court, and 
became like clerks and bailiffs, officers of the Courts to 
which they were attached. 

The Act of March 13, 1866, entitled "An Act concerning 
District Court Beporters," (see Stats. 1866-66, 232) was the 
next act on the suoject. The third section of this Act was 
amended by the Act of 18th of March, 1868, (Stats. 1867-68, 
455). Each of these last-named Acts had the same provis- 
ion (see the third section) in regard to the payment of the 
lees of the reporter in criminal cases, in these words: "In 
criminal cases or capital offenses, when the testimony has 
been taken down by order of the Court, the compensation of 
the reporter shall be fixed by the Court, and paid out of the 
treasury of the county in which the case is tried, on the 
order of the Court." A change will here be observed from 
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the former Acts referred to. The Act of 1866 related to the 
Judges of the Fourth, Fifth, Sixth, Seventh, Tenth» 
Eleventh, Twelfth, Third and Fifteenth Districts. By the 
Act of March 30, 1868, the provisions of the Act of 1866 
were extended to the Second Judicial District with a proviso 
of no consequence touching this case. (Stats. 1867--68| 
668). The Act was further extended by Act of 1870. (Stats. 
1869-70, 330.) This was all the legislation on this subject- 
matter prior to the adoption of the Codes. 

These Acts and the proceedings under them had no refer- 
ence to the Act commonlj called the Consolidation Act. 
They had no more connection with it than they had with the 
charters of the cities of Sacramento, Stockton and San Jose. 
At the time these Acts were passed, the city and county of 
San Francisco was embraced within the Fourth, Twelfth and 
Fifteenth Judicial Districts, the City of Sacramento was in 
the Sixth, the City of Stockton was in the Fifth, and the 
City of San Jose was in the Third. Each of these counties 
had Boards of Supervisors, and in no one of them is any 
reference made to a Board of Supervisors, or Auditor of any 
political division in the State. 

These Acts had nothing to do with the municipal govern- 
ments of counties or cities, or cities and counties, so as to 
be under the control of the governing bodies or officers of 
such political divisions. They were a part of the judicial 
machinery of the State, assistants of the Judges in the dis- 
charge of their responsible functions, and furnishing valuable 
aid to counsel in the rendition of their professiontu services 
to litigants. They expedited the administration of justice 
and afforded a means by which the occurrences of a trial 
Gould be correctly preserved, for the use and advantage of 
Court and counsel, and giving further assurance to every 
litigant that no matter of fact or point in his case would be 
omitted or overlooked. It was specially advantageous ia- 
criminal causes, a history of all the incidents of which being 
written while the events constituting it were occurring. It 
may be said that the facts were photographed as they i^p- 

J>eared, and the negatives of phonographic characters were 
aid up for future use and reference. The achievements of 
the reporters under these acts constituted a most valuable 
part of the administration of justice, and have been since 
the first Act was enacted, extended so as to apply to nearly 
all the Courts of the State. 

Thus the legislation continued until the Codes were 
adopted in 1872, and which went into operation on the first 
of January, 1873. The provisions in relation to Phono- 
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graphic Beporters, are found in 0. 0. P, , Sections 269, 270, 
271, et acq. By Section 269 as it originally passed, the 
power to appoint such reporter was vested in the Judge of 
each judicial District and in each County Judge. (2 Hittell's 
Oodes and Stats, p. 944, note a to par. 10,269. This section 
was amended in lo74 so as to give such appointing power 
to the Jud^e of each Court of record. The provisions as to 
compensation will loe found in Section 271* This section 
was amended in 1874, but in both the language as to com- 
pensation is the same as in the Acts of 1866 and 1868, above 
quoted. This provision underwent a change in 1880, when 
by amendment it assumed this form: '^In criminal cases, 
when the testimony has been taken down or subscribed upon 
the order of the Court, the fees of the Beporter shall be 
certified by the Court, and paid out of the treasury of the 
county or city and county in which the case is tried, upon the 
order of the Court." (See Amendments to Codes of 1880, 65.) 
"We see nothing in this change which divests the Court of 
power to fix the compensation of the Beporter. The power 
to fix is implied by the power to certify. The greater power 
includes the less. The power to fix is a mean oy which the 
Court reaches the result which it is called on to certify, viz: 
the amount of the fees or compensation. 

These provisions of the C. C. P., as to reporters, are 
found in Title IV, Part I. Part I relates to Courts of 
justice, and Title IV of this part to ministerial officers of 
Courts of justice. (See ** Summary of Contents" in Olney's 
4th Ed. C. C. P.) Chapter III of Title IV treats of Phono- 
graphic Beporters as ministerial officers of Courts of justice 
in California. In the view of the law-making power these 
reporters were regarded as official adjuncts of the Courts of 

f'ustice, and we think the testimony of Bench and bar would 
)e universal that they are most valuable adjuncts. They 
are officers of the Court and take an oath as such. (C. C. 
P. Sec. 272.) The legislation on the subject shows that the 
laws relating to Phonogaphic Beporters pertain to the 
judicial system of the State, and are part and parcel of it, 
and so have been ever since their adoption, at least since 
the adoption of the Codes. 

Beference is made to Section 19 of the Political Code as 
bearing on this subject. In that section it is provided: 
"Nothing in either of the four Codes aflfects any of the pro- 
visions of the following statutes, but such statutes are recog- 
nized as continuing in force, notwithstanding the provisions 
of the Codes, except so far as they have been repealed or 
a£fected by subsequent laws : 
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**1. — ^AU Acts incorporating or chartering municipal cor- 
porations, and acts amending or supplementing such acts." 

''2. — ^All Acts consolidating cities and counties, and acts 
amending or supplementing such acts." 

That by these provisions the Consolidation Act and the 
Acts amending or supplementing it, were continued in force, 
except so far as they were repealed or affected by subsequent 
legislation, there can be no doubt. But the provisions of that 
Act were not enlarged by this section. It recognized it as 
existing, unrepealed and unaffected by anything in the four 
Codes. It remained the same as it was before the passage 
of the Codes, giving jurisdiction to the officials of the 
municipality over the same subjects and the same demands 
upon the city and county treasury, which it conferred before 
tiie Codes became law and no other. Those demands were 
defined in the Acts referred to, but there was no demand 
among them relating to the compensation of phonographic 
reporters. Such a demand was never a part ot the municipal 
business; although the laws relating to such reporters had 
been in existence before the adoption of the Codes, allowing 
their compensation to be fixed by the Court and paid out of 
the county treasuries, by the order of the Court, the Boards 
of Supervisors had had nothing to do with such demands, or 
if they did have anything to do in passing on such demands, 
such action was superogatory and extra jurisdictional. 
The order on the Treasurer to pay the demand on the 
allocatur of the Court was imperitive and unqualified, and 
there can be no doubt that the Treasurer was protected by 
law in making such payment. Section 95 of the Consolida- 
tion Act specifies the demands payable out of the city and 
and county treasury (see Stats. 1856, pp. 172-3), and we 
look in vain in it, at any period of its exietence, for any 
provision authorizing the payment of compensation to phono- 
graphic reporters. 

The Section 97 of same Act restricts all demands payable 
out of the treasury of the city and county to those within 
the powers of the Board of Supervisors under the Act, and 
Section 98 expressly inhibits the payment at any time of any 
expenditure not authorized by the Act. The powers of the 
Bo^rd of Supervisors are enumerated in Section 74 of the 
Act, and we cannot find at any period of the existence of 
this Section, or in any phase which it Has assumed, any 
power vested in such Board in relation to the compensation 
of phonographic reporters. 

That the demands referred to in the Consolidation Act are 
those mentioned in and authorized by it, is further clearly 
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shown by the language used in Section 82, to this effect: 
**No payment can be made from the treasury or out of the 
public funds of said city and county unless the same be spe- 
cifically authorised by this Act, nor unless the demand which 
is paid be duly audited, as in this Act provided, and that 
must appear on the face of it." (See Art. VI of Consolida- 
tion Act on Finance and Bevenue, and Section 68 of same Act.) 

The provisions of the Code of Civil Procedure above re- 
ferred to repeal nothing of the Consolidation Act. But it 
may be said, if it does not repeal, it affects that Act. How ? 
It would be difficult to point out. If the provisions of the 
Consolidation Act are left untouched, if its officers exercised 
the same powers and discharged the same functions under 
this Act after as before the Code legislation alluded to, we 
cannot perceive that the Act is affected. That the powers of 
the officers are changed or their duties interfered with, 
nowhere appears. It does not act upon, or produce an 
effect on or change (see Webster's definition of '* affect") 
any of the provisions of the Consolidation Act, and if it does 
not act on, or produce an effect on or change any of the pro- 
visions of that Act, it can scarcely be held that such act is 
affected. The Code legislation may, and does, superadd a duty 
to an officer, the Treasurer, which he was not called on to 
discharge before. It does this by an independent and dis- 
tinct statute. But this does not affect any power or duty 
vested in him by the Consolidation Act. Those duties re- 
main as they were, and another one is added. To say that 
this additional duty cannot be imposed on any officer of the 
corporation, is to deny to the Legislature the power con- 
ferred on it by the paramount organic law. 

Treating the four Codes as parts of the same statute (Pol. 
Code, Sec. 4,480), it becomes the duty of the judiciary in 
their interpretation, to reconcile all conflicts, if it can be 
done. And conceding that tne above cited provisions of 
Section 19 of the Political Code and the sections of the Code 
of Civil Procedure in regard to phonographic reporters 
seemingly conflict, they ought to be so construed as to make 
every word of each have its proper meaning and effect, and 
this can be easily done by referring the provisions of the 
Consolidation Act to the objects for which it was intended, 
and the provisions of the Code of Civil Procedure to the 
objects for which it was enacted, in accordance with the rule 
of distributive construction expressed in tha Latin maxim 
reddendo singula singulis. 

It would be very strange if the compilers of the Codes had 
inserted a provision in the Code of Civil Procedure conflict- 
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ing with a statute continued by the provisions of the Code, 
with a declaration that nothing in the Codes should affect 
this statute, and that the Legislature should have enacted 
the Codes in the same shape. Certainly, it never was in the 
contemplation of the f ramers of the Codes, or of the Xiegisla- 
ture enacting them, that anything in the Code of Civil Pro- 
cedure in relation to phonographic reporters had any refer- 
ence to. any provision of the Consolidation Act or affected 
any of its provisions. 

There are other declarations in the Code of Civil Pro- 
cedure inserted as rules for its interpretation, which go to 
show that the! provisions as to reporters were never intended 
to conflict with or affect, and did not conflict with or affect 
anything contained in the Consolidation Act. Thus, Section 
4, Code of Civil Procedure, declares: **The Code establishes 
the law of this State respecting the subjects to which it 
relates, and its provisions and all proceedings under it are 
to be liberally construed, with a view to effect its objects 
and to promote justice." 

We know no other statute in the State in regard to phono- 
graphic reporter than the provisions of the <3ode of Civil 
Procedure, and those provisions under the rule laid down in 
Section four above cited, establish the law on the subject to 
which it relates, viz, phonographic reporters. Can it be 
said in the face of this clear and distinctive declaration, that 
the provisions of the Code of Civil Procedure on this matter 
are in any way superseded, affected or changed by any other 
statute, even by the Consolidation Act ? 

Again Section five, C. C. P., provides: "The provisions 
of this Code, so far as they are substantially the same as 
existing; statutes, must be construed as continuations thereof 
and not as new enactments." 

This is in part a rule of construction, and as such its 
meaning is that words used in former statutes on the 
same subject have the same meaning in this Code as 
in the former statute, which statute is repealed, whether con- 
sistent with the provisions of the Code or not. (Section 18, 
C. C. P.) 

It would in our judgment be a strained construction to hold 
that the Code of Civil Procedure did not establish the law 
of this State in regard to phonographic reporters, their com- 
pensation and mode and manner of payment. 

Whether the Consolidation Act can be changed by general 
laws enacted by the Legislature, is a question which does 
not arise in this case, as there is nothing in the Act men- 
tioned, relating in any way to phonographic reporters. 
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But conceding that such question does arise, it is very* 
easy of determination. The Constitution expressly declares 
that '^ cities or towns heretofore or hereafter organized, and 
and all charters framed or adopted by authority of this Oon- 
stitution, shall be subject to and controlled by general laws." 
(Const., Sec. 6 of Article XL) It would be difficult to use 
language more plainly and clearly declaring that all cities or 
towns whenever organized, shall be subject to and controlled 
by general laws, and all charters thereof' framed or adopted 
by virtue of the Constitution shall also be subject to and 
controlled by general laws. That this provision applies to 
the city and county of San Francisco is plainly declared in 
Section 7 of the same article. This could hardly be other- 
wise uiider a Constitution in which the broad legislative 
power is vested in a Legislature, without restriction on the 

!>ower of enacting general laws. The restrictions on the 
egislative power extend only to special 'and local statutes. 
There are none in regard to its exercise of the power by 
general legislation. Now, to hold that a charter of a city or 
city and county is beyond the reach of general laws passed 
by the Legislature would be to place the power of a part of 
the State over the power of the whole; to accord a ^eater 
power to a particular district, and that a very small district, 
than to the whole State. The order of things by such a 
ruling would be reversed, and a beneficial exercise of the 
central power would be neutralized by a local authority and 
the rights of the citizens of the State out of such locality 
would be affected by a legislation en4;irely beyond their con- 
trol, even when acting with all the representatives of the other 
portions of the State, convened as a Legislature in Senate 
and Assembly. The evils of local and special laws are not 
found in general legislation. General laws are enacted by 
all the representatives of the people. Each representative 
knows when he casts his vote that such a law will act upon 
his constituents and himself, and may affect their and his 
interests. Such is not the case with local and special laws. 
They only affect a district or class, and the majorit^r of the 
Legislature frequently impose such laws on a minority with 
a reckless disregard of right, because such laws do not 
operate upon their constituents nor themselv&s. Their con- 
stituents and themselves are safe from the consequences of 
such unrighteous laws, and careless of the rights of others 
who are a powerless minority in the spirit of apres nous le 
deluge, the majority enacts laws, oppressive of such feeble 
minority. {Vamant v. WaddeUy 2 Terg. 260, 269; Walley's 
Heirs v. Kennedy, id. 556-7.) 
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This law concerning reporters is a general law. The com- 
pensation of the reporters is fixed by a Judge, elected in the 
city and county by the same constituents who elect the Board 
of Supervisors, and the other officers of the city and county, 
and dl are responsible for misconduct in office to the same 
constituency. Thus the local influence is as much felt by the 
Judge as by the officials of the city and county, and every 
^arantee for a faithful and honest discharge of official duty 
is had in the case of the judicial incumbent as of the Board 
of Supervisors. The danger of lack of local influence and 
local responsibility is no less in the case of the Judge than 
of the officers of the municipality. 

There is another consideration which is entitled to be re- 
garded in the discussion of this subject. The law in rela- 
tion to phonographic reporters appertained to. the judicial 
system of the State, and constituted a part of it. Such laws 
were kept in existence by the 11th section of Article XXII 
of the CfonstitutiOn, until changed by legislation. It would 
be strange if the administration of such a law were committed 
to Boards of Supervisors or other officers of a municipality. 
Some degree of discretion is left to the official administering 
this law. The compensation must be fixed by the Court, 
or the fees certified by the Court. (Sec. 274 C. C. P.) Such 
duty appertains to the Court. (As to the power of a Court 
of record to appoint its assistants see the able opinion of 
Dixon, 0. J., in in re Janitor, Supreme Court 35 Wis. 
410-417.) Would it not be peculiarly strange if a Board of 
Supervisors was to be required to supervise the action of a 
Court, under a form of government where the judicial, ex- 
ecutive and legislative functions are distinctly separated 
by the organic law ? We think this would be an anomaly 
in legislation, which does not appear in our statutes. That 
a Board of Supervisors should review and reverse or 
modify the action of a Court of general jurisdiction would 
be a thing unheard of in our system. If the Board, under 
the city charter, can act on such claim it can disallow it, or 
it can allow in part (Sees. 83, 85, 92 Consol. Act). It 
may cut down the compensation so that no competent 
reporter can be found to undertake the work. It may 
reject the demand so that the reporter will be put to the 
delay and expense of a suit to obtain his pay. Thus the 
administration of the law in criminal cases would be em- 
barrassed and impeded. An unseemly and unfortunate con- 
flict between two departments of the Government may thus 
be brought about, which should by all means be avoided. It 
i s no answer to this to say that it is highly improbable that 
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such a conflict will ever occur. Stranger things have hap- 
pened. It may occur, and an interpretation of the law which 
might allow it should not be made. 

What is said above applies to any presentation made to the 
Auditor for his action. Such action is not required. 

The legislation of this kind is not new. Witnesses in crim- 
inal cases were required to be paid by a provision of the 
Penal Code out of the county treasury by the County Treas- 
urer upon the order of the County Judge. The production 
of the order or a certified copy of it was alone required to 
make it the duty of the Treasurer to pay it. (Sec. 1329 Penal 
Code.) Such was Section 1329 as it was originally framed. 
It was afterwards modified by amendment in 1876. By this 
change the Court in one case, and the Judge of the Court in 
all others, were empowered to direct by written order the 
Auditor to draw his warrant on the Treasurer, ** in favor of 
witnesses for a reasonable sum, to be specified in the order, 
for the necessary expenses of the witness." No intervention 
of the Board of Supervisors is required here, nor does it 
a£fect the Consolidation Act for the reasons above set forth. 
The Legislature fixes the mode of audit and payment, in this 
as in all other cases, out of county or city or city and county 
treasuries, within the constitutional limits, and the law is 
valid. 

See also the power given to the Judges of the Courts to 
create a charge on the county, or city and county treasuries 
by Section 144 C. C. P., where suitable rooms for holding 
Courts and the chambers of Judges thereof are not provided 
in any city and county, or county, by the Supervisors thereof. 
Here a charge, is created against the treasuries of the political 
divisions mentioned, in opposition to the action of the Board 
of Supervisors. 

It will be observed that the provision as to payment of 
compensation to the reporters in criminal cases in the first 
Act passed on the subject (Stats. 1861, p. 498), was that the 
compensation should be fixed by the Court and paid out of 
the treasury in the same manner as the fees of trial jurors 
are paid in such cases. The statute as to the payment of 
trial jurors may be seen in Parker's Supplement to General 
Laws of California, par. 8084, p. 160. This payment was to 
be made on the certificate of the Clerk of the Court, out of 
the county treasury as other county dues. If this should be 
held to require the action of the Board of Supervisors or of 
the Auditor, then the change made by the Acts of 1866 and 
1868 becomes very significant, and plainly indicate that no 
action of Board or Auditor is required. 
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I am of opinion that the order of the Superior Court is 
within its jurisdiction, that the application should be dis- 
missed, and the petitioner remanded to the custody of the 
Sheriff of the city and county of San Francisco. 

Thornton, J. 

I dissent: McKee, J. 
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HUBEET, Appellant, v. MENDHEIM, Eespondent. 

Offioiaii Bonds — Deputy-Tbeabubeb. Where an officer is chosen for two 
sucoessiye terms, his official bond, given at the commencement of his 
first term, only covers his conduct daring such term; and the same 
rule applies to bonds executed by a deputy to his principal. 

Id. The bond executed by G, the deputy, is none the less an official bond 
because it is made payable to plaintiff and not the State of California. 

Id. Every bond demanded of and given by a deputy for the faithful dis- 
charge of his duties (however in other respects it may fail to comply 
with the form directed by the Gode) is an official bond. It may be 
sued as such by the State or any person interested, and the same dam- 
ages recovered as if there were no defects of form. 

Id. If the principal officer is chosen for a second term, he is not, during the 
second term, the appointing power which nominated deputies during 
the first term, any more than would another person if elected to the 
second term constitute the appointing power which had named the 
deputies of his predecessors in office. 

Id. An official bond has reference to a particular official term. 

Id, If a County Treasurer shall be re-elected and the deputy continue, the 
retention of the latter by the former may be construed, as against the 
Treasurer, to be a reappointment; but the deputy holds his place by 
virtue of the implied reappointment, and not under his original ap- 
pointment. 

Id. No principle of public policy would seem to prohibit an officer from 
requiring for his personal protection security beyond the official bond, 
wluoh protects also the State and third persons. 

Appeal from Superior Court, San Francisco. 

J. P. Hoge for appellant. 

Idoyd, Newlands & Woods for respondent. 

McEjnstry, J., delivered the^ opinion of the Court: 

The objection taken under the demurrer to the third cause 
of action as stated in the complaint is that the bond therein 
mentioned is not an offidul bond, and is therefore Toid; the 
objection to the first and second counts is that they do not 
allege moneys to have been misappropriated by dasehohm^ 
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depntjr. during the term for which he was appointed depuW- 
it Demg averred that plaintiff was Treasurer for more than 
one term. 

It is not necessary to decide that the bond is good as a 
common law obligation. It is proper to observe, however, 
that it is by no means a corollary from the proposition that 
plaintiff might have been compelled, hj mandamus, to require 
an official bond from his deputy, that a private obligation of 
defendant, which he chose for a consideration to assume, 
would be void. No principle of public policy would seem 
to prohibit an officer from requiring for his personal protec- 
tion, security, beyond the official bond, which protects also 
the State and third persons. 

1. We think the third count of the complaint contains a 
statement of a cause of action. The demurrer to the third 
count, as well as the general demurrer to the whole complaint, 
should have been overruled. 

If the bond sued on is an official bond, the obligors are 
bound to the extent and to the persons that others are bound 
who execute official bonds. Nor, in presence of the aver- 
ments of the complaint, at least, can the plaintiff add to the 
liability of the defendant by treating the instrument as a 
common-law bond. 

The sections of the Political Code which bear upon the 
point presented, under the demurrer to the third count of the 
complaint, are as follows : 

• ** Section 958. All official bonds must be in form, joint 
and several, and made payable to the State of California in 
such penalty and with such conditions as required by this 
chapter, or the law creating and regulating the duties of the 
office. 

* ' Section 959. Every official bond executed by any officer 
pursuant to law is in force and obligatory upon the principal 
and sureties therein, for any and all breaches of the condi- 
tions thereof committed during the time such officer con- 
tinues to discharge any of the duties of or hold the office, 
and whether such breaches are committed or suffered by the 
principal officer, his deputy, or clerk. 

** Section 960. Every such bond is in force and obligatory 
upon the principal and sureties therein for the faithful dis- 
charge of all duties which may be required of such officer 
by any law enacted subsequently to the execution of such 
bond, and such condition must be expressed therein. 

** Section 961. Every official bond executed by any officer 
pursuant to law is in force and obligatory uppn the principal 
and sureties therein to and for the State of California, and 
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to and for the use and benefit of all persons who may be in* 
jured or aggrieved by the wrongful act or default of such 
officer in his official capacity; and any person so injured or 
aggrieved may bring suit on sJch bond, in Ms own name, 
without an assignment thereof. 

** Section 962. No such bond is void on the first recovery 
of a judgment thereon; but suit may be afterwards brought 
from time to time, and judgment recovered thereon by the 
State of California, or by any person to whom a right of 
action has accrued against such officer and his sureties, until 
the whole penalty of the bond is exhausted. 

"Section 963. Whenever an official bond does not con- 
tain the substantial matter or conditions required by law, or 
there are any defects in the approval or filing thereof, it is 
not void so as to discharge such officer and his sureties; but 
they are equitably bound to the State or party interested; 
and the State or such party may, by action in any Court of 
competent jurisdiction, suggest the defect in the bond, 
approval or filing, and recover the proper and equitable de- 
mand or damages from such officer and the persons who 
intended to become and were included as sureties in such 
bond. 

** Section 985. Every officer or body appointing a deputy, 
clerk, or subordinate officer may require an official bond 
to be given by the person appointed and may fix the amount 
thereof." 

All the sections of the Political Code above recited, except 
Section 985, are re-enactments of provisions of the statute of 
1850, which were in force when decisions were made by the 
Supreme Court of the State, hereinafter cited, to the effect 
tiiat where an officer is chosen for two successive terms, his 
bond given at the commencement of his first term only cov- 
ers his conduct during such term. 

The bond Bxecuted by Casaebohm is none the less an oMcial 
bone? because it is made payable to plaintiff and not the State 
of Cadifornia. (Sec. 963.) Every bond demanded of and 
iven by a deputy for the faithful discharge of his duties 
nowever in other rejects it may fail to comply with the 
form directed by the Code), is an official bond. It may be 
sued as such by the State or any person interested, and the 
same damages recovered as if there were no defects of form. 
(Sec. 963.) True, Section 963 directs that the plaintiff shall 
"suggest the defect in the bond." But the bond, although 
it " does not contain the substantial matter or conditions re- 
quired by law " is nevertheless an official bond. (Sec. 963.) 
Of course the words last quoted do not authorize the Courts 
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to change a writing entirely irrelevant into an official bond. 
The writing as' to which the suggestion is to be made must 
be a bond, given by an officer or his deputy to secure the 
discharge of his duties. But being such it is an official bond. 
Any defect in Us form must appear on the face of the instru- 
ment. The action provided for in Section 963 is not a bill 
to reform the instrument so as to make it conform to the pro- 
visions of the Code. It is only necessarj that the defect be 
suggested, and thereupon, if the breach is proved, the Court 
is authorized to render a judgment, precisely as if the bond 
conformed in every respect to the statutory requirements. 

Conceding, for the purpose of the argument, that the sug- 
gestion of the defect should be made in the complaM, the, 
mere omission of a formal averment that the plaintiff ^' sug- 
gests " the bond is defective in that it is not in t^rms made 
payable to the State of California^ authorizes neither the 
plaintiff nor defendant, in the case at bar, to deny that the 
bond is an official bond. If the section of the Code re- 
quires a technical suggestion on the record with reference 
to the defect, for the purpose of calling the attention of the 
Court to it, no particular form of words is necessary to ac- 
complish that ODJect. It is difficult to suppose a sufficient 
complaint could be framed in an action brought for damages 
arising from the breach of the bond, which would not sug- 
gest its defects in form; since in every such action the bond 
should be set forth in hece verba, or its substantial parts 
averred, in their legal effect. However this may be, in the 
case at bar a copy of the bond is attached to the complaint. 
By the record the attention of the Court was called to the 
fact that the bond sued on was an official bond, defective as 
to certain matters of form. 

By thus suggesting the defect in form the plaintiff, a per- 
son injured by the default of Cassebohm, and authorized to 
bring suit upon his official bond, is estopped from claiming 
that the bond is not an official bond. On the other hand 
the defendant cannot say the bond is unofficial, because he 
has executed an instrument which could be and has been de- 
clared upon as an official bond, and which he must have known 
could be so declared upon when he executed it. 

2. The bond being an official bond, do the first and second 
counts of the complaint, respectively, state a cause of action? 

By Section 4112 of the Political Code the Treasurer is 
authorized to appoint as many deputies as he may deem 
necessary, but it would seem tnat provision has been made 
by law for the payment of salaries to but two deputies. (Act 
of 1869-70, p. 122.) 
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Section 878 of the Political Code refers to deputies, as well 
as to principal ofl&cer whose appointment is not elsewhere 
provided for. In Section 876 deputies are called ** sub- 
ordinate ojBicers." Section 878 reads: 

**Sec. 878. Every office of which the duration is not 
fixed by law, is held at the pleasure of the appointing 
power." 

The power of appointing deputies, however, is in the 
principal officer , and not in the man, and the official exist- 
ence, past and present, of the principal officer must be re- 
garded, during a term, as limited by the commencement and 
end of such term. The powers of the principal officer, in- 
luding his power to appoint, must be regarded during a 
term, as in like manner limited. If the principal officer is 
chosen for a second term, he is not, during the second term, 
the appointing power which nominated deputies during the 
first term, any more than would another person if elected to 
the second term constitute the appointing power which had 
named the deputies of his predecessor in office. If the same 
man shall be elected for two successive terms, £^d shall re- 
tain into the second term a deputy appointed for the first — 
even without formal re-appointment in writing or requiring 
of him a second bond — he, the officer, must be held to have 
re-appointed the deputy, and may then indulge the pleasure 
of removing him, because, under Section 878, the second 
appointment of the deputy, like the first, is at the pleasure 
01 the appointing power. 

The deputy of an executive officer is an assistant em- 
powered by law to act in the name of the officer. He is ap- 
5 pointed by the principal officer, but his authority is derived 
rom the statute which permits his appointment. His func- 
tions are those of the officer in whose stead he discharges 
them. He is not the private agent of the individual who 
holds the office. So far as we are informed, it has been the 
uniform practice, certainly it is the duty, of the in-going 
officer, if he desires to continue any deputy of his predecessor, 
to re-appoint him. A conract extends only to the things con- 
cerning which it appears the parties intended to contract. 
Upon his re-election to the office of Treasurer the plaintiff 
was required to give a new official bond, and the deputy 
whom he continued in place should also have been required 
to give a new official bond. Both the plaintiff and defend- 
ant knew this when the bond before us was executed. It 
cannot be presumed that defendant contemplated the plaintff s 
probable re-election, and in case of re-election, that plaintiff 
would fail to demand new security of his deputy, and there- 
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upon defendant be bonnd by the instrument he had exe- 
cuted as a continuing obligation. Suppose, at the commence- 
ment of the second term, Cassebohm, on demand of plaintiff, 
had given a new official bond, would defendant still be 
bound by the present instrument for subsequent wrong con- 
duct of the deputy? Why not? The execution of the 
second would not of itself operate as a substitute for the 
first, and release the defendant. If the law does not author- 
ize two official bonds, covering the same period of time, and 
if the first covered the second term, the last and not the first 
would be invalid as an official bond. The agrument would 
lead to the result that an officer who ''succeeds himself " 
cannot demand a new bond from a deputy whom he may 
desire to continue in place. The Legislature did not intend 
that the officer who is commanded to require of his deputy 
^n official bond, and to ''fix the amount thereof, should em- 
ploy his discretion in that regard by reference to the possi- 
ble employment of the deputy for an indefinite period beyond 
the expiration of his own present term. Experience has 
shown that ^e can hardly hope he will himself continue to 
be the recipient of popular favor for more than a single 
term. 

In Virginia the term of office of the Sheriff was one year. 
The condition of a bond given the Sheriff by a deputy re- 
cited that he had undertaken the duties of deputy ' ' for and 
during the term the Sheriff may continue in office." It was 
a common law undertaking and not an official bond. Oarr, 
J., said : ' * The contract of the Sheriff and his deputy being 
a private contract, not regulated as to its continuance by law, 
might be for more than one year " — the Sheriff having been 
re-appointed and the deputy continuing to act as such — and 
added: *' The question is whether the parties intended to be 
bound for only one year." No opinion was rendered in 
Boyster v. Leahe (2 Mun. 280), but it was apparently held 
that a bond reciting "if, therefore, the said James Vaughn 
(a Deputy Sheriff) shall truly and faithfully discharge, etc., 
during the time of his continuance in office of Deputy Sheriff,'* 
etc., bound the obligors for acts done by the deputy during 
a second term of the Sheriff. But the marginal epitome (^ 
the case is not well expressed. The bond was diited No- 
vember 15, 1802, and conditioned for the faithful perform- 
ance of his duty by the deputy, " during his continuance in 
office, until Novemoer Court, 1804." (See note to Munford 
V. Bice, 6 Mun. 81.) And the same Court, in the case just 
cited, held that a Deputy Sheriff's bond, conditioned for 
faithful performance, etc., "during his continuance in of* 
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fioe," without specifying the length of time, was binding 
for the transactions of one year only. Munford v. Bice was 
followed in. Ik/ler v. Nelson (14 Qrat. 214). 

In North Carolina, where the Sheriffs term was one year, 
a Sheriff was re-appointed and continued to serve for seve- 
ral successive years, retaining the same deputy. At the 
commencement of the first term, the deputy gave bond for 
faithful conduct, etc., ''during his continuance in oflice." The 
Supreme Court said: **A deputation of necessity expires 
with the of&ce on which it depends," and held that the 
words * ' during," etc., should be restricted to the first year. 
(Banner v» McMurray, 1 Deveraux 218.) The same thing 
was decided in Tlwmas v. Sunny (1 Jones' L. 554). 

In Curling v. Chalkinga, (3 Maule & S., 502), decided in 
1815, it was held that a bond given by a collector appointed 
by the church wardens and parishioners of a certain parish 
covered any misconduct of the collector while he remained 
such. Lord Ellenborough said: "I find nothing to show 
that his appointment is to have an annual commencement or 
is to terminate at the expiration of the year." And Le Blanc, 
J., pointed out that the collector was nx>t the deputy of any 
annual officer, and further, that he did not derive his ap- 
pointment from any annual of&cer. 

In Leadly v. Evans, however, decided in 1824, it was ad- 
judged that the bond of a collector appointed by the church 
wardens and overseers of a parish, pursuant to an order of 
the vestry (the church wardens and overseers being annual 
oflicers), which was conditioned for his producing to them, 
''and their sv/scessors^^ a just and true account, did nx)t make 
the sureties liable for any sum collected after the expiration 
of a year. (9 Moore, 102.) 

Hughes v. MiUer (5 Johns, 167), is worthy of much con- 
sideration, because the decision in that case has the sanction 
of the honored name of Chief Justice Kent. There the bond 
was given to the Sheriff by a deputy, conditioned for the 
due execution of the oflSce of Deputv Sheriff during his con- 
tinuance in such office. The Sheriff having taken on himself , 
the of&ce, on the 16th of September, 1801, pursuant to an 
appointment in August, was reappointed in March, 1803. 
The defendant pleaded that the Sheriff had sustained no 
damages in consequence of any act of defendant previous to 
his taking upon himself the office under his re-appointment 
in 1803. It was held the plea was no answer to the declara- 
tion. The Court said the deputy was equally in office as 
such after as before the reappointment of the plaintiff; that 
the deputy had no concern with the renewal of the plaintiff's 
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commission, so long as there was an anbroken continuation^ 
of the plaintiff's authority. 

As we have seen, this view of the question does not accord 
with that taken by other Courts. But it is enough to say 
that the bond was not an official bond, and the decision 
simply interprets a private contract, holding the parties in- 
tended the obligors should be bound during the time the 
Deputy continuously acted as such. 

In the case before us the bond is an official bond, and an 
official bond is given for and has reference to a particular 
official term. (People v. Aikenhead, 5 Cal. , 106; Brovrnv. 
Lattimorey 17 id,, 93). Here there is a recital that the plaint- 
iff "Treasurer" has appointed Caasebohm Deputy, and haa 
required of him to file a bond in a certain sum — which' should 
be referred to the requirement commanded by Section 98& 
of the Political Code. A Treasurer cannot appoint a deputy 
to hold for a longer term than his own. If the Treasurer 
shall be re-elected, and the deputy continue, the retention of 
the latter by the former may be construed as against the 
Treasurer to be a reappointment, but the deputy holds his place 
by virtue of the implied re-appointment, and not under hia 
original appointment. The condition of the bond before us- 
is. ''If the above bounden William Cassebohm, shall well 
and truly execute the duties of Chief Deputy," etc., which 
naturally and necessarily refers to the appointment he had 
received. 

Counsel for appellant places much stress upon the language 
used by the Court of Chancery of South Carolina in the 
Commissioners v. Greenwood (1 Desaussure, 450). 

There a Treasurer was re-appointed, but gave no new 
bond. The Court held that the bond given at the com- 
mencement of the first term did not cover his acts during 
his second administration. In the course of his opinion 
the Chancellor said: ''This cause is altogether different- 
from that of the Deputy Postmaster. He was continued in 
office under the original appointment by the person who first 
appointed him." This reference to some cause, the title of 
' which is not given (but which had probably been mentioned 
by counsel in argument), is not rendered more definite by 
the argument, for the argument of counsel is not reported. 
The South Carolina case was decided in 1795, and the case; 
referred to by the Court is probably an English case. If we 
were permitted an effort to identify the "Deputy Post- 
master's case, we should hazard the conjecture tiiat it was 
Lord Arlington v. Merricke (Temp. Car. II), which Patterson 
and Williams, in a note to the report of it, say haa been con- 
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sidered a leading case on the subject ever since. (2 Saun- 
ders, 414.) Lord Arlington v. Merricke, was brought upon 
the bond of a Deputy I^ostmaster, the condition of which 
recited: ** Whereas, the above-named Lord Henry Arlington^ 
Postmaster-General to the King's Most Excellent Majesty, 
by his sufficient instrument in writing under his hand and seal 
bearing date, etc., has deputed the above bounden 2 homos 
Jenkins to be his Deputy rostmaster of the stage of Oxen 
above said, to execute the said office from the 24th da,j of 
June next coming^br the term of six monilisfollovmig. Now, 
if the said Thomas Jenkins, his deputies, servants and as- 
signs, do and shall for and during all the time he the said 
Ihomas Jenkins shall continue Deputy Postmaster of saidstage^ 
well, truly, faithfully and diligently do, execute and perform 
all and every the duties belonging to the said office of 
Deputy Postmaster of the said stage, * * * then this 
obligation will be void," etc. 

" For the matter of law Hale (Chief Justice), said that 
the condition shall refer to the recital only by which the de- 
fendant was bound only for six months and not longer; and 
that for the reason above alleged by Saunders. And of such 
opinion was the Court; and lywsden cited a case between 
Morton V. Day, which is entered in this Court in Mich. 22 
Car. 1 Eot. 468 or 498, where in the condition of an obli* 
Ration it was recited that a Sheriff had appointed the de- 
fendant bailiff of a hundred within his county, * if therefore 
the defendant shall duly execute all warrants to him directed 
that then,' etc., it was adjudged that the words 'all war- 
rants' should be intended to be only all warrants which were 
directed to the defendant as bailiff of the said hundred^ and 
not other warrants. And so here the words ' during all the 
time ' shall be intended but only during the six months re- 
cited in the condition." 

** The reason above alleged by Saunders " is found on the 

Preceding page, where it appears Saunders^ as counsel for 
efendant, argued: **The defendant by the intention of the 
condition was not to be responsible for Jenkins for any 
longer time than for the said six months, although the words 
are that Jenkins during all the time that he sliall continue Dep- 
uty Postmaster indefinitely shall observe and performy etc. , yet 
this time, which is indefinite in itself, ought to be construed 
only for the said six months for which the condition recites 
that Jenkins was appointed to be Deputy Postmaster, and 
the rather because Jenkins cannot continue Deputy Post- 
master for any longer time than for the said six months, 
unless he be appointed anew, and have a new deputation for 
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a longer time. And he said that by the constrnction which 
tixe plaintiff's counsel wonld put upon it the defendant would 
be tricked; for it appears that the defendant intended to be 
bound for Jenkins for the due execution of the said office 
only for six months; but the plaintiff would have the de- 
fendant bound during the whole life of Jenkins, which is 
unreasonable to suppose/' 

If Lord Arlington v. Merricke is the case referred to by 
the South Carolina Chancellor, it certainly, as he remarked, 
differs from the case before him. It does not, however, sus- 
tain the position of appellant in the case at bar. 

The cases in which bonds given to individuals or private 
corporations have been construed, are not authoritative ad- 
judications with reference to the question before us. Such 
matters are subject of private contract by which the parties 
may bind themselves m any manner or to any extent, not 
violative of public policy or positive statue. 

The first and second counts do not state a cause of action 
because they do not allege a defalcation or misappropriation 
by Gassehohm during the period for which alone the obligors, 
who executed the instrument sued on, became his sureties. 

The judgment of the Superior Court is reversed. The 
cause is remanded with direction to the Court below to set 
aside the order sustaining the defendant's demurrers, and to 
enter an order or orders overruling defendant's demurrer to 
the complaint as a whole, and overruling the demurrer to 
the third count of the complaint, and sustaining the demur- 
rer to the first and second counts thereof. 

We concur: Sharpstein, J., Myrick, J., Thornton, J., 
Boss, J., McKee, J. 



Department No. 2. 



[Filed September 8, 1883.] 

No. 7758. 
FITCH V. GOEBETT bt al. 
The Court— (Thornton, Myriok, and Sharpstein, J.J.): 

FBAXTDUIiBNT OONTBTANOB. 

This action was instituted to set aside a conveyance al- 
leged to have been executed to hinder, delay and defraud 
creditors, and especially one E. M. Heistand, the plaintiff 's 
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assignor, of her rights as creditor. Actual fraud is averred 
and found as a fact, and the finding is sustained by the evi- 
dence. It is argued that because Mrs. Heistand knew of 
the fraudulent conveyance that neither she nor her assignee 
can avoid it. We cannot see that there is any reason in this 
position, for if she was aware of the conveyance and knew 
its fraudulent character, it was still void, and she has done 
nothing by which her right to proceed to annul it for fraud 
has been waived or ffiven up. If she knew the character of 
the conveyance she knew that it was fraudulent, and by con- 
sequence void. {Carter v. Castleberry^ 5 Ala*, N. S. 279.) 
Nor did she waive any right by settling with Corbett for 
$7,500. How the settlement of the 3d of July, 1878, purged 
the fraud we cannot conceive. 

The counsel for appellants is mistaken in viewing this 
case as a mere voluntary conveyance to the wife without 
actual fraud, and as only constructively fraudulent against 
existing creditors. It is as we have said above, a case of 
actual fraud alleged, established and found. 

We have examined the errors of law assigned and find none 
of them maintainable. 

Judgment and order affirmed. 



In Bank. 

[Filed October 26, 1883.] 

No. 10,888. 

Ex Parte FLOOD on Habeas Corpus. 

House ot Oobbeotion — Semtenob. The Superior Court of San Francisco 
has jurisdiction to sentence a defendant convicted of grand larceny 
to the House of Oorrection, instead of to the State Prison. 

Id. The Act in relation to the House of Correction of the city and county 
of San Francisco, has not been repealed. (Stats. 1877-8, p. 953.) 

Habeas Corpas. 

MoEjbe, J., delivered the opinion of the Court: 

In the Superior Court of the city and county of San 
Francisco, the petitioner, having been convicted of the 
crime of grand larceny, was sentenced to imprisonment in 
the House of Correction of said city and county for the 
term of three years. The sentence was imposed under the 
provisions of a statutepassed April 1, 1877, entitled **An 
Act in relation to the House of Correction of the city and 
county of San Francisco." (Stats. 1877-78, p. 953.) By 



244 Ex Parte Flood on TTabear Gobpus. 

Section 3 of the Act^ it was provided that ''All persons ap- 
pearing for sentence in the Police Judge's Courts the City 
Criminal Court, or the Municipal Criminal Court of the city 
and county of San Francisco, who might be sentenced to 
imprisonment in the County Jail or in the State Prison may, 
instead thereof, be sentenced to imprisonment in the House 
of Correction in said city and county, subject, however, to 
the provisions of Section 4; and no person shall be sen- 
tenced to imprisonment in the BDouse of Correction except 
under the provisions of this Act." 

All the Courts enumerated in the above section of this Act« 
except the Police Judge's Court, were abolished by the Con- 
stitution of 1879 (Sub. 3, Art. XXTT, Const.); and the cases 
in those Courts, together with the records, books and papers 
appertaining to them, were, by command of the Constitu- 
tion, transferred on January 1, 1880, to the Superior Court 
of the city and county (Art. VII, Sec. 5, id.); and by Sec. 3 
of an Act to transfer the records, papers and business of the 
Courts existing on the 31st of December, 1879, to the pres- 
ent existing Courts, passed February 4, 1880, the provisions 
of the Constitution m that regard were carried into effect. 
When transferred, the Superior Court was authorized "to 
exercise jurisdiction over such cases, records, books and 
papers as if they had been^ in the first instance^ commenced, 
filed or lodged therein." 

The case in hand, however, was not one of that class of 
cases. It had not been commenced and was not pending in 
any of the abolished Courts on or before December 31, lo79; 
and there were no records, papers, or books appertaining to 
it, transferable or transferred to the Superior Court. As a 
transferred case^ the Superior Court had therefore no juris- 
diction over it. It was commenced in the Superior Court 
and prosecuted to the conviction of the defendant under the 
original jurisdiction conferred upon the Court **over all 
criminal cases amounting to felony and cases of misde- 
meanor not otherwise provided for" (Sec. 5, Art. VI, Const.); 
and under the provisions of the Penal Code applicable to 
the crime, of wnich conviction was had, to which was an- 
nexed as a punishment, imprisonment in the State Prison of 
not less than one nor more than ten years. (Sec. 489, Pen. 
Code.) But if the case had been within any one of the 
Courts which were abolished by the Constitution, that Court 
would have been authorized, by the law of 1877, to punish 
the petitioner for the crime of which he stood convicted, by 
imprisonment in the House of Correction instead of by im- 
prisonment in the State Prison. The abolition of those 
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Courts did not wipe out the laws which were applicable to 
them, nor has the law of 1877 been repealed. On the con- 
trary, the framers of the Constitution retained the law of 
1877 (Section 1, Art. XXII, Const.), and made it applicable 
to the Superior Court, which the^ created as the successor 
of the Coarts that had been abolished (^ecs. 2 and 11, Art. 
XXII); and it results, as the law of 1877 was applicable to 
the Superior Court, and the circumstances of the case 
brought the case itself within the provisions of the law, 
that the Court had jurisdiction to sentence the defendant in 
the case to the House of Correction instead of to the State 
Prison. The judgment, under which the petitioner has been 
committed, is therefore valid, and the petitioner is lawfully 
held in custody. 

Writ dismissed and petitioner remanded. 

We concur: Thornton, J., Myrick, J., Sharpstein, J., Mc- 
Kinstry, J., Boss, J. 

In Bank. 



[Filed June 29, 1883.] 

No. 10,824. 

PEOPLE, Eespondent v. BUENS, Appellant, 

OBiMiiTAii Law — Invobmation — BubqiiAby — Bapb. The information in this 
case held sufficient. 

Id. — Ohabgb. Where the Ocnrt in its charge read a portion of the statute 
inapplicable to the case, it is not grounds for a reyersal, if the sub- 
stantial rights of the defendants were not affected. 

Appeal from Superior Court, Colusa County. 

Attomey-Chneral for respondent. 
Carr dt Hatch for appellant. 

Mybiok J., delivered the opinion of the Court: 

The defendant was accused by the District Attorney of 
the crime of burglary, and the information charged that the 
accused committed the crime as follows: That he had 
feloniously and burglariously entered a certain house of .one 

[naming a womanj, in which said house she, the 

said [woman namedj did then and there reside, with intent 
then and there to commit a rape upon the said [woman 
named]. 

Section 261, Penal Code, defines the crime of rape as the 
act therein named accomplished under either of six sets of 
circumstances therein set forth. Objection was made to the 
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information in that it did not state under which set of cir- 
cumstances specified in this section the act was intended by 
the defendant to be accomplished. 'We think the informa- 
tiod was sufficient. (People v. Shaber, 32 Cal. 36; People v. 
Girr, 53 Cal. 629.) 

In the charge to the jury the Court read subdivisions 3 
and 4 of Section 261^ above mentioned, as applicable to the 
case on trial. Subdivision 3 and the first part of subdivision 
4 did relate to the case; but there was no testimony to which 
the latter part of subdivision 4 would be applicable, in that 
there was no testimony that any intoxicating, narcotic or 
anaesthetic substance was administered or attempted to be 
administered. The defendant alleges that it was error to 
read the latter part of this subdivision. The entry into the 
house in the night time and the use of force and threats in 
endeavoring to accomplish t^ie act were in evidence; and 
upon that evidence the jury was justified in convicting the 
defendant. It is not apparent that the reading of the clause 
objected to affected any substantial right of the defendant. 
(Section 1258, Penal Code.) 

Judgment and order affirmed. 

We concur: Boss, J., McKee, J., Sharpstein, J., Thorn- 
ton, J. 

Depabtment No. 1. 



[Filed June 14, 1883.] 

No. 8802. 

HOLMES, Appellant, v. MoCLEAET, Eespondent. 



ApPBAii — Nbw TBiAii. An order den3ring a motion for new trial is not ap- 
pealable, and the Btatement cannot be considered. 

Appeal from Superior Court, San Diago Cnuniy. 

J. B. Jones for appellant. 
M. A. Luce for respondent. 

By the Coxjet ; 

The notice of the appeal is as follows : 

"You will please tale notice that the plaintiff in the above 
entitled action hereby appeals to the Supreme Court of the 
State from the judgment or order denying plaintiff's motion 
for an order on Joseph Coyne, Sheriff, directing him to 
apply the proceeds of the property herein attached by him 
to the satisfaction of the plaintiffs judgment and costs there- 
in, and entered in the said Superior Court, on the 30th day 
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• 

of October, 1882, in, favor of said Joseph Coyne. Sheriff, 
and against said plaintiff, and from the whole thereof. And 
also from the order denying said plaintiff's motion for a new 
trial, made and entered in the minutes of said Court the 27th 
day of November, 1882." 

The order of the 27th of November was not appealable, 
and the ''statement" on motion for new trial cannot be con- 
sidered here. 

There remain only the notice of motion for, and the order 
of October 30th, from which no error appears. 

Order affirmed. 

In Bane. 



[Filed October 26, 1883. | 

No. 10,856. 

PEOPLE, Bespondent, v. LANGTREE, Appellant. 

HuBBAHD AND WiFB-^WiTNESs — Etidbnos — Pabtiis. Sootioii 1322 of the 
Penal Code limits the incompetency of a hnsband or wife to testify in 
criminal actions or proceedings for or against each other to cases in 
which one or both are parties. 

Id, Where, as to criminal evidence, the provisions of the 0. 0. P. and 
Penal Oode di£Per, those of the latter prevail. ril02 Pen. 0.) 

Id. On the cross-examination of B, who was charged m a separate informa- 
tion with the same burglary for which defendant was on trial, counsel 
for defendant endeavored by approoriate questions to elicit from the 
witness whether he expected, in consequence of his becoming a wit- 
ness for the prosecution, that he would be favored, be more leniently 
dealt by when his own case should come up. To several of these 
questions the answers were evasive. Held, the Oourt should have 
compelled a direct answer, and not sustained an objection to a ques- 
tion put by defendant's counsel as to his expectations. 

Appeal from Superior Court, San Fr^,ncisco County. 

AUorney-Grenerai for respondent. 
D. Louderback for appellant. 

Shabpstein, J., delivered the opinion of the Court: 

It does not appear that Mrs. Brandon, who was called as a 
witness hj the defendant, objected to testifying to all that 
she knew in regard to the burglary for which he was on trial. 
Nor does it appear that her husband objected to her testify- 
ing. His counsel, Mr. Carson, stated that, from the com- 
mencement of the trial, he had interposed no objection what- 
ever. On being informed by the Court that at that stage he 
had a right to interfere, if he so elected, Mr. Carson replied: 
*' I would much prefer not to have Mrs. Brandon examined." 
She was a competent witness, and the only question which 
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could possibly arise was whether she could be compelled to 
testify to any fact which might implicate her husband in the 
offense with which the defendant was charged. And such 
evidently was the opinion of the Court, which held that the 
witness might **be examined on any matters touching the 
case" except those relating to her husband;" but would ** not 
permit her to testify as to any matters in which her husband 
was implicated in /the crime for which the defendant was on 
trial." It is of this that the defendant complains. There 
was a separate information pending in the Court, in which 
the husband of the witness was charged with the same 
burglary for which the defendant was on trial. But said 
husband was not in any sense a party to the action or pro- 
ceeding in which his wife was called as a witness. It he 
had been, his wife could not have been a witness for or 
against him, unless both he and she consented thereto. 
(Penal Code, Sec. 1,323, C. C. P., Sec. 1881). And it is 
claimed by the Attorney-General, "that although the hus- 
band of the witness was not a party to the proceedings then 
before the Court, the fact that he was under information for 
the same offense, made his connection with those proceed- 
ings such that the testimony of his wife, implicating him in 
the crime, would have been a breach of confidence repugnant 
to the policy and intention of the law and a manifest violation 
of its meaning." In support of this he cites Section 1,881, 
C. C. P., which reads as follows: *'A husband cannot be 
examined for or against his wife, without her consent; nor a 
wife for or against her husband without his consent; nor 
can either during the marriage or afterwards, be, without 
the consent of the other, examined as to any communication 
made by one to the other during the marriage, but this ex- 
ception does not apply to a civil action or proceeding by one 
against the other, nor to a criminal action or proceeding for 
a crime committed by one against the other." 

This is the provision of the Code on the subject, and it 
must prevail: ''AH statutes, laws and rules heretofore in 
force in this State, whether consistent or not with the pro- 
visions of this Code, unless expressly continued in force by 
it, are repealed and abrogated. (C. C. P., Sec. 18.) 

' 'A wife cannot be examined, for or against her husband with- 
out his consent." But when maj she be said to be examined 
for or against him ? If examined in an action or proceeding to 
which he was a party, she would undoubtedly be examined 
for or against him. Any witness examined in an action or 
proceeding is examined for one party and against the other 
therein. !No witness is said to be examined for or against 
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any one not a party to the action or proceeding in which 
such witness is called to testify. And the testimony of a 
witness is not evidence, for or against any one not a party to 
the action or proceeding in which such testimony is given. 
If the husband of this witness had been a party to the 
action on trial she could not have been examined at all with- 
out his consent. She could not then have been examined in 
regard to any matters whatever, because if relevant her tes- 
timony would be, in some degree, for or against him. Not 
being a party to the action her testimony could not be used 
for or against him. 

Thus far we have considered the provision of the Code of 
Civil Procedure as if it were the only one relating to the 
subject. But it is not. There is a provision of the Penal 
Code on the same subject. It is as follows: ''Except with 
the consent of both, or in case of criminal violence upon 
one by the other, neither husband nor wife is a competent 
witness /or or against the other in a criminal action or pro- 
ceeding to which one or both are parties." (Penal Code, 
Sec. 1322.) This is the latest enactment on the subject, 
and relates exclusively to criminal actions or proceedings. 
It limits the incompetency of a husband or wife to testify in 
criminal actions or proceedings for or against each other to 
cases in which one or both are parties. By Section 1102 
Penal Code, the rules of evidence in civil actions are made 
applicable also to criminal actions, except as otherwise pro- 
vided in said Penal Code. Therefore if there be any repug- 
nancy between the provisions of the two Codes on this sub- 
ject, that of the Penal Code must prevail. We think upon 
a fair construction both mean the same thing, although the 
Penal Code is more explicit than the other. 

On this as on nearly every other subject to which the 
Codes relate, they are simply declaratory of what the law 
would be if there were no Codes. (State v. Brtdgmarif 49 
Vt. 206; Oomm. v. jBetrf, 8 Phil. Bep. 386; Same v. Paker- 
souy 8 id. 609; State v. BriggSy 9 H. I. 361; Boyal Ins. Co. 
V. Noble, 5 Abb. Pr. Rep. 55; Bex v. InhaMtants, etc., 6 M. 
and S. 194; Same v. Inhabitants of Buthtvick, 2 B. and A. 
646; Begina v. HalMdayy 8 Cox's C. C. 298; Hammon v. 
Dicidnson, 5 Bing. 184; Begina v. WilUams, 8 C. and P. N. 
P. 284; Highbee v. McMillan, 18 Kan. 136; 1 Greenleaf Ev. 
842; Roscoe's Cr. Ev. 148; 1 Wharton Ev. 425; Wharton's 
Or. Ev. 396, 402; Schouler on Husband and Wife. 85.) 

*' On the whole" says Schouler, ''the prevailing tendency 
of late years in both England and America, is to regard the 
domestic confidence or the ties of a spouse as of little con- 
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sequencb compared with the public convenience of extend- 
ing the means of ascertaining the truth in all cases; such 
facilities being increased, it is believed, by liearing what 
each one has to say, and then making due allowance for cir- 
cumstances affecting each one's credibility." (Schouler on 
Husband and Wife, 86.) 

On the cross-examination of Patrick Brandon, who as 
before stated, was charged in a separate information, with 
tiie same burglary for which the defendant was on trial, the 
counsel for defendant endeavored by appropriate ^[uestions 
to elicit from the witness whether he expected, in cpnse- 

Suence of his becoming a witness for the prosecution, tiliat 
e would be favored or more leniently dealt by when his 
own case should come up. To several questions of this 
character his answers were evasive. The Court seeing this, 
should have compelled the witness to give a direct answer. 
Instead of doing so, however, the Court sustained an object- 
ion of the prosecution to a question put by the defendant's 
counsel to me witness as to his expectations. These are the 
only material errors which the record discloses. 

Judgment and order reversed and cause remanded for a 
new trial. 

We concur: McElinstry, J., Thornton, J., Myrick, J., 
McKee, J., Boss, J. 

In Bane. 
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Jeopabdy — Homicide — AppEAii — ^Yebdiot. A former information was, on 
appeal by defendant from a judgment of conviction of mnrder in the 
first degree, decided to be fatally defective, and the canse was '* re- 
manded for farther proceedings.*' Held, Snch proceedings const!- 
tnte^ no bar to a prosecution upon another information filed after 
remanding the canse. 

Id. a new tri^ npon a fatally defective information wonid be a vain thing, 
and the canse was, therefore, properly remanded for fnrther proceedings; 

Id. Where a verdict of gnilty is set aside on motion of defendant, there is 
no bar to a snbseqnent prosecution for the same crime of which he 
was found guilty. 

Id. The dismissal of the former action by the Superior Oourt did not con- 
stitute a bar to another prosecution for the same homicide. (1387 
Penal Code.) 

DxifTTBBEB — Motion. The grounds enumerated in Section 995,Penal Code, are 
the only grounds upon which an indictment or information may be set 
aside on motion; and those enumerated in Section 1004 id, are th6 
only grounds upon which a demurrer to an indictment or inlormatioll 
may be made. 
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Appeal from Superior Court, Butte County. 

Jttorney-General for respondent. ' » 

Ghray & Sexton and J. Jr. Turner for appellant. 

MoKee, J., delivered the opinion of the Courts 

The appeal in this ease is from a judgment of death pro- 
nounced against the defendant upon a conviction for murder 
in the first degree, upon an information filed March 13, 
1883, in the Superior Court of Butte county, and also from 
an o^er denW a motion for new trial. 

It is stipulated, in the record of the case, that the verdici 
was warranted by the evidence, except on the issues of '^once 
in jeopardy" and '*a former conviction;" also, that all the 
proceedings at the trial were regular, with the exception of 
ihe errors which are specified. 

The specifications of error are, that the Court refused to 
set aside the information upon motion, overruled a demur- 
rer to the information; and, after conviction refused to ar- 
rest the judgment, and denied defendant's motion for a new 
trial. 

The grounds enumerated in Section 995 of the Penal Code, 
are the only grounds upon which an indictment or informa- 
tion may be set aside on motion (People v. Shotwelly 46 CaL 
141); and those enumerated in Section 1004 id., are the only 
grounds upon which a demurrer to an indictment or infor- 
mation may be made. Neither the motion to set aside the 
information, nor the demurrer to the information was based 
upon any of the grounds enumerated in these sections, ex- 
cept that one of the grounds of the motion was that the de- 
fendant had not been legally committed by a magistrate 
before the filing of the information; and one of the grounds 
of the demurrer was that the information did not conform 
to the requirements of Sections 950, 51 and 52 of the Penal 
Code. But the information substantially conformed to those 
sections; and the record of the case shows that the defend- 
ant had been legally committed by a magistrate pursuant to 
Section 872 id., before the information was filed; there was, 
therefore, no error in denying the motion to set aside, nor 
in overruling the demurrer. Nor was there any error in 
denying the motion in arrest of judgment, because that 
motion was based upon the ground specified in the demur- 
rer, which, as we have seen, was properly overruled. 

But the principal question at issue, urged by the appel- 
lant, and argued on the hearing, arises out of the specmca- 
tion of error that the verdicts upon the pleas of '* once in 
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1'eopardy" and " a former conviction" were contrary to the 
aw and the evidence. 

At the trial of the issues raised by these pleas, the defend- 
ant pf oved that he had been tried and found guilty of murder 
in tne first degree for the same homicide, upon an informa- 
tion filed in the Superior Court of Butte County, June 29, 
1882. But it was also proved that the information upon 
which he was convicted, contained no allegation that the 
homicide had been committed with ** malice aforethought," 
nor were any words of equivalent import used in it to de- 
scribe the crime; that information was, therefore, fatally de- 
fective. Nevertheless, judgment of death was pronounced 
against the defendant; but he appealed from the judgment 
to this Court, and obtained a reversal of the judgment, be- 
cause of the defective information upon which the conviction 
was had, and the Court '^ remanded the cause for further 
proceedings." (People v. Schmidt, X Pac. C. L. J., 756.) 
Yet the defendant contends that that conviction and judg- 
ment, although they have been set aside at his own instance, 
constitute a bar to further prosecution for the same crime, 
upon the ground that he has been once in jeopardy. ThB 
mere statement of the proposition would seem to be its own 
refutation; for the judgment having been vacated and the 
conviction set aside at the instance of the defendant himself, 
there was no existing judgment or conviction which could be 
availed of as a bar to the action. No case can be found 
where the verdict of guilty having been set aside on motion 
of the prisoner it has been held a bar to another trial. (27. S. 
V. Kean, 1 McLean, 435.) 

But it is argued that on reversing the iudgment this 
Court did not remand the case for a new trial, and that, in 
consequence of the failure to order a new trial, the defend- 
ant was entitled to be discharged. A new trial upon a 
fatally defective information would be a vain thing; the 
case was therefore remanded for further proceedings. That 
did not entitle the defendant to be discharged from custody 
if the law authorized his detention. The legal effect of 
the remanding order was to remit the defendant to his 
original position upon his plea of not guilty to the informa- 
tion on file, just as though a trial had never been had, 
and upon the going down of the remittitur to the Superior 
Court, that Court had jurisdiction to proceed in the case 
before it, in «iy way authorized by the criminal law. 

Now a Superior Court in which a criminal action is pend- 
ine has authorUy to dismiss the action, and to direct <£e re- 
submission or re-examination of the charge, and, in the 
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meantime, detain the defendant in custody for his appear- 
ance to answer a new indictment or information in tne fol- 
lowing cases : 

1. Where, in the trial of a cause it appears that the facts 
as charged do not constitute an offense punishable by law, 
and, in the opinion of the Court, a new indictment or infor- 
mation can be framed upon in which the defendant can be 
legally convicted. (Sec. 1,117, Pen. 0.) 2. Where after 
a verdict of acquittal has been given because pf a variance 
between the pleading and proof which may be obviated by a 
new indictment or information. (Sec. 1,165, irf.) 3. When, 
after an order in arrest of judgment it appears to the Court 
from the evidence given on the trial, there is reason to 
believe the defendant guilty, and a new indictment or infor- 
mation can be framed upon which he may be convicted. 
(Sec. 1,188, id.) 4. Where, in the judgment of the Court 
the dismissal of the action would be ''in furtherance of 
justice." Upon that ground the Court is authorized of its 
motion, or upon the application of the District Attorney, to 
order the dismissal of an action or indictment. (Sec. 1,385, 
id.) 

Under, the provisions of the last cited section of the Penal 
Code procee^ngs were taken by the Superior Court against 
the defendant. Upon due notice given, the District Attorney 
moved the Court to dismiss the action and retain the defend- 
ant in custody for a re-examination upon a new charge for 
the same homicide. The defendant and his counsel were 
present at the hearing of motion and made no objection; and 
the Court ordered the dismissal of the action upon the 
ground stated in Section 1,385 supra. After the entry of the 
order a new charge of murder was made against the defend- 
ant, upon which he was regularly examined before a magis- 
trate and committed to answer. 

The dismissal of the former action did not constitute a bar 
to another prosecution for the same homicide. (Sec. 1,387, 
Penal Code.) Nor did the proceedings after the dismissal 
and before the filing of the second information have that 
effect; nor could the former conviction upon the first infor- 
mation be availed of for that purpose, because it had been 
set aside on the motion of the defendant himself. Having 
been set aside, at the instance of the defendant, upon the 
ground that the information was insufficient in form and 
substance to sustain the conviction, it cannot be legally said 
that the defendant had been already tried and convicted 
upon an information valid and sufficient to sustain a convic- 
tion for the same offense of which he has been since convic- 
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ted upon another information. He has therefore not been 
tried twice for the same offense. 

The People v. Oilmore (4 Oal. 376) is not a parallel case 
to the one in hand. In that case tihe defendant was in- 
dicted for murder and convicted of manslaughter. On his 
own motion the verdict was set aside, and he was put on 
trial a second time upon the same indictment and was con- 
victed of murder; but the Supreme Court set aside the con- 
viction upon* the ground th^t the former conviction for 
manslaughter was an acquittal for murder, and the defend- 
ant could not be retired for the crime of which he had been 
acquitted, although the conviction for the less offense was 
set aside on his own motion. That decision was followed in 
the case of the People v. Sachus (6 Cal. 370), and was quoted 
approvingly by Justice Sawyer in People v. Apgar^ 35 id. 
3b9, but neither Justice Sanderson nor Justice Khodes ex- 
pressed an opinion — both concurring in the judgment in the 
case upon other grounds. 

Whether those cases would be considered as binding upon 
this Court\under the provisions of the Penal Code, it is not 
necessary now to decide; for in the case in hand there has 
been no acquittal of a greater offense by a conviction for a 
lesser offense included within the greater, and there has 
been no retrial upon the same information. There was a 
conviction for tne highest offense under an information, 
which was adjudged insufficient to sustain the conviction; 
there was, therefore, no implied verdict of acquittal availa- 
ble for any purpose, and as the conviction was set aside on 
the defendant's motion, there is no existing verdict of any 
sort which can be availed of as a bar to a further prosecution 
for the same crime. Therefore, the defendant has not been 
in jeopardy within the meaning of the Constitution; and 
there was no error in denying his motion for a new trial. We 
find ,no error in the record. 

Judgment and order affirmed. 

We concur: Sharpstein, J., McKinstry, J., Myrick, J., 
Eoss , J., Thornton, J. 

Depabtment No. 2. 
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Estate— PuBLio Administsatob. A Pnblio Administrator does aot waiye 
his right to letters as saoh beoanse he had first appHed for letters as 
a creditor of the estate. 
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Appeal from Superior Court, Fan Diego County. 
ConMin & JSuyisaker for Appellant. 

Myriok, J., delivered the opinion of the Court: 

One Stockton presented a petition as creditor for letters 
of administration : TTbach and Keating also presented a peti- 
tion as creditors; and thereafter, said Stockton presented 
his petition as Public Administrator. After due notice given 
on each, all the petitions came on for hearing, when Stock- 
ton withdrew his petition as creditor. Thereupon the Court 
made the following order, which order is appealed from: 

**At this time the Court denies the petition of T. C. Stock- 
ton for letters of administration herein as Public Adminis- 
trator, and grants the petition of A. D. TJbach and Michael 
Keating, asking that letters of administration be granted to 
A. D. Ubach and Michael Keating, the Court holding that 
said Stockton waived his right as Public Administrator to 
have letters herein when he applied first for letters as a cred- 
itor, and that he was thereby estopped from a right to make 
the second application as Public Administrator, and he hav- 
ing dismissed his application only at the hearing, and peti- 
tioners Ubach and Keating having filed their petitions for 
letters after Stockton's petition for letters as a creditor, but be- 
fore his petition for letters as Public Administrator was filed. 

''And thereupon the Court made its order in the usual 
form directing tnat letters of administration upon the estate 
of said deceased be issued to said Ubach and Keating, upon 
their taking the oath and filing a bond according to law, in 
the sum of $3,500." 

In withdrawing the petition as a creditor, and in standing 
on the other petition, there was no waiver of the latter, nor 
was Stockton estopped from urging his claim to letters as 
Public Administrator, As such officer he was entitled to 
letters in preference to creditors. (Section 1365, C. C. P.J 

The order is reversed and the cause is remanded for further 
proceedings not inconsistent with this opinion. 

We concur: Sharpstein, J., Thornton, J. 



New Law Publication. 

IMPOETANT TO STUDENTS. 

We have just received a pamphlet containing a list of the 
questions submitted to the graduating classes of fiie Law School 
at Cincinnati, from 1879 to date. 

Published by WH. H. Scott, 64 West Third Street, Cincin- 
nati. Price, 50 cents. 
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Abstracts of Recent Decisions. 



Action on Attachment Bond — Action fob Maliciously Suinq 
OUT Attachment. The bond required Upon suing out an attach- 
ment is conditioned that the plaintiff will pay to the defendant 
his costs and damages sustained by reason of the attachment, if 
the defendant recovers judgment. An action upon this bond is 
ex contractu y and the dajnages are limited to injury sustained by 
being deprived of the use of the property, or by its loss, de- 
struction or deterioration, together with costs of suit. For aU 
other injuries sustained, the defendant must sue the plaintiff 
alone in the case. This action is ex delicto. Both actions may 
be brought. The parties, the proof, the damages and the nature 
of the action are different. {Hall v. Forman, Court of Appeals 
of Ky., 2 Ky. L. J. & Rep. 140.) 

Masteb and Sebvant — ^Neoligence op Fellow-sebvant. 1. A 
railroad company is liable in an action on behalf of its fireman 
Hlled by the washing-out of a culvert, the culvert being in an 
improper condition resulting from negligence and carelessness 
of its bridge-builder and road-master. 2. The negligence of the 
bridge-builder and road-master, in caring for the culvert, in law 
was the negligence of the defendant; and notice to the former 
of a defective construction was notice to the latter; hence, it is 
not a question of whether the servant whose negligence caused 
the injury and the servant injured were fellow-servants; nor, 
whether ihe former was ordinarily skillful; nor, whether the de- 
fendant was negligent in employing them. Davis v. Central Vt, 
B. Co., S. C. Vt., October Term, 1882; Reporters' Advance 
Sheets. 

FnuB Insubanoe — Pboop op Loss — Waiveb — Statement op 
OwNEBsmp. As a rule the law does not require vain things, and 
where technical proof could but restate information of a total 
loss, of which an insurance company was already fully advised, 
to insist upon such technical proofs would be to oppose the 
barest technicality as a bar to the assured' s right to recover a. 
strictly honest claim. The waiver of proofs of loss, required 
in a policy, may be inferred by any act of the insurer evincing a 
recognition of liability or a denial of obligation exclusively lo#.w 
other reasons. If the equitable title to a property is in 
sured, it is equivalent to a fee in making good the statemi 
" ownership" in the application for the insurance. Pen 
Fire Ins. Co. v. Dougherty, S. C. Pa., April 16, 1883; 
Int. 334. 
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Current Topics. 



APPEAL FEOM A JUSTICE OF THE PEACE IN AC- 
TIONS OF FOECEBLE ENTEY AND DETAINEE. 

Judge Dunn, of the Justices' Court, has recently held that an 
appeal from a Justice's Court in an action of Forcible Entry and 
Detainer is to the Supreme, and not to the Superior Court. He 
bases his qpinion upon Sec. 4, Art. VI of the Constitution which 
provides that the Supreme Court shall have appellate jurisdiction 
in cases of forcible entry and detainer, upon Section 11, Art. VI 
which provides that Justices of the Peace shall have concurrent 
jurisdiction with the Superior Court in certain cases of forcible 
entry and detainer, and upon Section 964 of the Code of Civil 
Procedure which reads: ** the foregoing section does not apply 
in cases appealed from Justices', Police, or other inferior Courts, 
except cases of forcible entry and detainer, etc.** Section 963, 
"the foregoing section," prescribes when an appeal may be 
taken to the Supreme Court. It would therefore seem that the 
appeal, in such cases, is by the clear letter of the law, to the 
Supreme, and not to the Superior Court. 



COMMUNITY PEOPEETY, (Bepobe the Code). 

Our whole system by which the rights of property between 
husband and wife are regulated and determined, is borrowed 
frohi the Civil and Spanish law, and we must look to these 
sources for the reasons which induced its adoption, and the 
rules and principles which govern its operation and effect. 17 
Oal. 537. 
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Under the Spanish and Mexican law, property acquired by the 
husband and wife during the Inarriage, and whilst living 
togethei", whether by onerous or lucrative title, and that ac- 
quired by either of them by onerous title, belonged to the com- 
munity, whilst property acquired by either of them by lucrative 
title only, constituted the separate property of the party making 
the acquisition. The fruits, profits, and increase of the separate 
property, also, belonged to the community. Lucrative title was 
created by donation, devise, or descent. By onerous title was 
meant that which was created by valuable consideration. 13 
Cal.'471; 26 Oal. 667. 

By the Mexican law the husband ^as entitled to the use, con- 
trol, and disposition of the common property during the coverture. 
Upon the dissiolution of the matrimonial union by the death of 
the wife the husband might still continue in possession as survi- 
ving partner, and might sell or dispose of it in liquidation of the 
community debts. The children of the spouses, on the death of 
the wife succeeded to the title of their mother, subject to 
the payment of debts. They became tenants-in-common with 
their father. 18 Cal. 74. 

In Panaud v. Jones, 1 Cal. 512, and Scott v. Ward, 13 Cal. 471, 
it was held that under the Mexican law no estate in such prop- 
erty vested in the children on the decease of the wife, but that 
they had only a contingent and defeasible interest in it, which 
became perfect not till the death of the husband, and then only 
after ihe payment of his debts. 

Upon the death of the husband the wife acquired full property 
in one half of the community property. 13 Cal. 470. 

The first statutory enactment of the California Legislature was 
the Act of April 17, 1850. 

By this Act "all property acquired after marriage by either 
husband or wife, except such as may be acquired by gift, be- 
quest, devise, or descent, shall be community property." This 
Statute did not seem to provide for a gift to the husband and 
wife jointly. With this exception, there does not seem to have 
been any substantial difference between it and the Mexican law. 
13 Cal. 472. 

All property acquired during marriage was presumed to be 
common property. The fact that the deed or bill of sale was 
taken in the name of the wife, a money consideration being ex- 
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pressed^ did not rebut this presumption. The burden of proof 
was on the party claiming it as separate property to show it by 
very clear testimony. 12 Cal. 124, 247; 13 Cal. 471; 17 Cal. 578; 
21 Cal. 81, 346; 23 Cal. 237; 28 Cal. 41; 31 Cal. 440; 38 Cal. 230. 

The rents, issues and profits of the separate estate were also, 
as in the Mexican law, deemed common property. The Consti- 
tution (Art. XI, Sec. 14) provided that all propeirty of the wife 
owned by her before marriage, and that acquired afterwards by 
gift, bequest, devise or descent, should be separate property. 

By the Act of 1850 the husband had the management and con- 
trol of the common property, with the like power of disposition, 
as of his separate estate. The title was in him. 15 Cal. 312; 12 
Cal. 124; 26 Cal. 567; 17 Cal. 539. A mortgage by him alone 
was valid. 33 Cal. 668. 

The Supreme Court held that the Legislature had not the con- 
stitutional power to say that the fruits of the property of the 
wife shall be taken from her, and given to the husband or his 
creditors, and declared that the rents, issues and profits of her 
separate estate was not common property. 15 Cal. 324; 24 
Cal. 98. 

The husband could not, however, during the existence of the 
marriage, make a voluntary disposition of the common property 
with a view to injure his wife. 12 Cal. 124; 26 Cal. 568. 

The husband, while free from debts, might make a gift to his 
wife of common property, and it would become her separate es- 
tate. 31 Cal. 447; 42 Cal. 361. 

A gift of a portion of the common property to a stranger was 
not void per se. In the absence of any fraudulent intent to de- 
feat the claims of the wife, the husband might make a voluntary 
disposition of a portion of the common property, reasonable in 
reference to the whole amount, 43 Cal. 581. 

The husband could not dispose»of the common property by 
will. A testamentary disposition could only take effect after his 
death, whereas the wife's interest became absolute at his death. 
5 Cal. 259, 8 Cal. 510, 13 Cal. 479, 29 Cal. 347, 42 Cal. 211. 

Section 11 of the Act of 1 850 provided that, upon the dissolu- 
tion of the community by the death of either husband or wife, 
one-half of the common property should go to the survivor, and 
the other half to the descendants of the deceased husband or 
wife, or if there were no such descendants, the whole went to 
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the siirviyor, subject, in either case, to the payment of the debts 
of the deceased. 

This is a deviation from the Spanish law, unless the words 
''debts of the deceased '' shall be construed as including all 
debts contracted for the community, whether by the deceased or 
the survivor. 1 Cal. 514. 

The Supreme Court afterwards adopted thia construction as a 
just and reasonable construction of the section, 17 Cal. 537, (the 
Court could not, of course, have meant that the common prop- 
erty was liable for debts contracted by the wife, because she 
could contract none). 

Upon the dissolution of the community by the death of the 
husband the whole common property was liable for the payment 
of his debts. 17 Cal. 538, 46 Cal. 234. The remainder was di- 
vided between his descendants and his widow. 29 Cal. 347. 

In 1861 (Stat. 1861, 310) this was amended so that on the 
death of the wife the husband obtained all of the common prop- 
erty; and, upon the death of the husband, there being no de- 
scendants of the husband, one half was subject to his testamen- 
tary disposition, or, in the absence of such disposition was dis- 
tributed as his separate estate, while the other half became the 
property of the wife. If there were such descendants, they ob- 
tained one half of the common property. In both cases it was 
subject to the payment of his debts. 

In 1864 (Stats. 1863-4, 362) this Section was amended so as to 
read as the Code now provides (Sec. 1402 C. C). 

The term ''descendants" here means "children, grandchil- 
dren and their children to the remotest degree." 28 Cal. 232. 

As long as the community lasts, the interest of the wife is as 
a mere expectancy, like that which an heir possesses in the estate 
of an ancestor, and possesses none of the attributes of an estate, 
either at law or equity. 15 'Cal. 308; 17 Cal. 539, 541; 39 Cal. 
164. 

Upon the dissolution of the community by the death of the 
wife, her descendants succeeded to the interest to which she 
would otherwise be entitled, not as a portion of her estate, but 
because it was vested in them by statute. But they took it liable 
to be absorbed in the payment of debts. 17 Cal. 541; 50 Cal. 
633. They became tenants-in-common with their father. 44 
Cal. 229, 496. 
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The Act of 1850 also provided that, upon the dissolution of 
the community by the decree of a Oourt of competent jurisdic- 
tion, the conmion property should be equally divided between 
the husband and wife. 3 Cal. 312; 32 Oal. 493; 39 Cal. 157. 

The husband and wife thereupon became tenants in common 
of the community property. 31 Oal. 29. 

The pending of a suit for divorce did not interriapt the hus- 
band^s powers in relation to the community property. 43 Cal. 
581. 

Although our laws in regard to the property rights of husband 
and wife was derived from the Spanish law, yet our whole system 
of law is based upon the common law of England, and this com- 
mon law prevails except where it is changed by statute. 

We have, by statute, changed the common law in regard to 
the debts of the wife contracted dum sola, in two respects, viz. , 
her separate estate is made liable, and his (the husband's) sepa- 
rate estate is exempted. Otherwise his liability remains as at 
common law, and, therefore, the common property, the title to 
which is in him, is also liable for her anti-nuptial debts. 15 Oal. 
302; 35 Cal. 214. 

COMMUNITY PBOPBRTY, (UNDEB THE OODE). 

The code defines common property as all other (meaning other 
than separate) property acquired after marriage by either hus- 
band or wife, or both (0. C. 164.) This makes no change from 
the Act of 1850, unless in the additional words *' or both." The 
rents, issues, and profits of separate property are declared to be 
separate property (0. 0. 162). 

The husband has the like power and control of the common 
property as under the Act of 1850 (0. 0. 172). 

In Greiner v. Oreiner, 8 Pac. 0. L. J. 122, the Oourt held that 
the wife could not, during the coverture^ bring any action to set 
aside any transfer of the community property, though made with 
intent to defraud the community, but that she must wait until 
the dissolution of the community. 

The Code provides that the common propei*ty shall not be lia- 
ble for the contracts of the wife unless secured by a pledge or 
mortgage thereof executed by the husband (0. 0. 167); 11 Pac. 
C. L. J. 362. 

The earnings of the wife, though living with the kusband, are 
relieved from liability for the debts of the husband. They cer- 
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tainly are, however, common property. Her earnings, while 
living separate from her husband, are her separate property (C. 
C. 169). This is a peculiar anomaly. The wife's earnings, while 
living with her husband, are common property, and, as such, are 
subject to the control and disposition of the husband, and yet 
he can not pay his debts with them. 

Upon the dissolution of the community by the decree of a court 
of competent jurisdiction the community property is divided 
equally between the husband and wife, except when the decree 
is rendered on the ground of adultery or extreme cruelty, in 
which cases the Court divides it as it deems best (C. C. 146) 47 
Cal. 64; 60 Cal. 580. 

Upon the dissolution of the community by the death of the 
wife, the entire community property belongs to the surviving 
husband (C. C. 1401) 10 Pac. C. L. J. 752; 11 Pac. C. L. J. 481. 

Upon the dissolution of the community by the death of the 
husband, one-half goes to the wife, and the other half (if there 
is no will) goes to his descendants; but if there are no descend- 
ants; it is subject to distribution in the same manner as is his 
separate estate. It is, however, first subject to his debts, the 
family allowance and expenses of administration (C. C. 1402). 

The descendants no longer inherit on the death of the wife, 
but the husband takes it entire. 

When a homestead was carved out of the common property, 
the property remained such when the homestead terminated. 
14 Cal. 474; 49 Cal. 201; 8 Pac. C. L. J. 961. 

Under the Code the homestead, when carved out of the com- 
munity property, vests, on the death of either spouse, in the sur- 
vivor (C. C. 1265). 

Upon the dissolution of the community by the decree of a 
Court of competent jurisdiction, the Court may assign the home- 
stead, when selected from the common property, to the innocent 
party absolutely, or cause it to be sold and the proceeds divi- 
ded (C. C. 140). 

With the exception of these changes the law of community 
property, remains the same as before the Code. 

When personal property is acquired while the husband and 
wife are residents of another State, if they subsequently move to 
this State, the law of the State where it was acquired governs as 
to whether it is separate or community property. 52 Cal. 302. 
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Supreme Court of California. 



In Bank. 



fTiled October 26, 1883. | 

No. 10,789. 

PEOPLE, Eespondent, v. FONG AH SING, Appellant. 

AuBi — ^Dtino Dkglabations. The commission of a criminal o£fense im- 
plies the presence of the defendant at the necessary time and place. 
Proof of an alibi is, therefore, as mtich Kti a traverse of the crime 
charged as any other defense, and proof tending to establish it, though 
not clear, may, nevertheless, with the other facts of the case, raise 
doubt enough to produce an acquittal. 

Id. a reasonable doubt of the defendant's presence at the time and place 
necessary for the commission of the crime would seem necessarily to 
raise a reasonable doubt of his commission of it. , 

Id. Proof tending tp establish an alibi, though insufficient of itself to 
establish that fact, is not to be excluded from the case. Whatever 
doubt, if any, such testimony may raise in the minds of the jurors is 
for their consideration ; and if its weight alone or added to that of 
other evidence in the case be sufficient to reduce belief in their minds 
as to the defendant's guilt, to a reasonable doubt^ they should acquit, 
for in every criminal case, when all the proof is in, the final question 
for the jury is, are all the essential averments of the int&ctment 
proved beyond a reasonable doubt. 

Id. Dying declarations are restricted to the act of killing and to the circum- 
stances immediately attending it and forming a part of the res gestae. 
When they relate to former and distinct transactions they do not 
come within the principle of necessity on which such declarations are 
received. 

Appeal from Superior Court, San Francisco. 

Attorney General for respondent. 
L. Quint for appellant. 

Boss, J., delivered the opinion of the Court: 

The defendant was charged with the crime of murder. 
His defense was that of alwi — ^he claiming that, at the time 
the deceased was killed, he (defendant) was at certain rooms 
about three blocks distant from where the murder was com- 
mitted. Upon that question the evidence was conflicting. 
And upon that state of facts the defendant, through his 
counsel, requested the Court to charge the jury as follows : 

*' Whilst the prosecution must establish beyond a reason- 
able doubt the guilt of the defendant; it is not incumbent on 
the defendant to prove an alibi, beyond a reasonable doubt. 
Though the evidence offered to establish an alibi falls short 
of the weight of moral certainty as to the existence of the 
alibi, yet if it leave in the minds of the jury such a doubt or 
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uncertainty that taken by itself they could not find for or 
against the a2t&{, they are bound to carry such doubt into 
the case of the prosecution and to array it there as an ele- 
ment of the reasonable doubt, beyond which the prosecution 
must establish guilt. The defendant is entitled as much to 
the benefit of such doubt as to any other doubt raised by 
the evidence; and if its weight, alone or added to that of 
any other, be sufficient to reduce belief in their minds as to 
the defendant's guilt, to a reasonable doubt, they must acquit." 

This instruction the Court below refused to give, but in 
its stead gave the jury as the law upon the subject of alibi 
the following : 

"If the jury find the defendant to have been at another 
place, as for instance in the Society's rooms which have been 
spoken of in the evidence, at the time of this alleged shoot- 
ing, and if his being there then creates a reasonable doubt 
of his having been present at the place of the alleged crime 
at the time of its alleged commission, he should have the 
benefit of that reasonable doubt and be acquitted." 

The instruction requested was substantially correct and 
should have been given. The charge given was incorrect 
and should not have been given. The commission of a crim- 
inal offense implies, of course, the presence of the defend- 
ant at the necessary time and place. Proof of an alibi is, 
therefore, as much of a traverse of the crime charged as any 
other defense, and proof tending to establish it, though not 
clear, may, nevertheless, with the other facts of the case, 
raise doubts enough to produce an acquittal. A reasonable 
doubt of the defendant's presence at the time and place 
necessary for the commission of the crime, would seem 
necessarily to raise a reasonable doubt of his commission of 
it. But according to the charge of the Court below, the de- 
fendant was not to have the benefit of any doubt in regard 
to the alleged alibi, unless the jury should find as a fact that 
he was at another place than the place of shooting, when the 
shooting occurred. It is obvious that the finding of that 
fact would itself have established the alibi, and that would 
have ended the case of the prosecution. But proof tending 
to establish an alibi, though insufficient of itself to establish 
that fact, is not to be excluded from the case. Whatever 
doubt, if any, such testimony may raise in the minds of the 
jurors, is for their consideration; and if its weight, alone or 
added to that of other evidence in the case, be sufficient to 
reduce belief in their minds as to the defendant's guilt, to a 
reasonable doubt, they should acquit; for in every criminal 
case, when all the proof is in, the final question for the jury 
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is, are all the essential averments of the indictment proved 
beyond a reasonable doubt ? 

The dying declaration of the deceased was properly ad- 
mitted in evidence, but the declaration included some mat- 
ter foreign to an instrument of that nature, and which should 
have been excluded by the Court below from the considera- 
tion of the jury. We allude to the following statement of 
the declarant : 

**I don't know any reason that Fong Ah Sing had for 
shooting me, unless it was that a few days before the shoot- 
ing, I was bathing my feet up stairs over a room in which 
Fong Sing was sitting, and I spilled a little water on the 
floor, and some of it leaked through the floor and fell upon 
Fong Ah Sing. Fong Ah Sing was very angry thereat, and 
told the proprietor of the house that I must apologize and 
make him some present to prevent bad luck coming upon 
the house. The proprietor did make some little present to 
Fong Ah Sing, and i supposed the* matter was settled." 

Dying declarations are restricted to the act of killing and 
to the circumstances immediately attending it and forming a 
part of the res gestae. When they relate to former and dis- 
tinct transactions they do not come within the principle of 
necessity on which such declarations are received. (Whar- 
ton's Crim. Ev., Sec. 278; 1 Greenleaf on Ev., Sec. 156; 
State V. Draper, 65 Mo., 335; Leiber v. Commonwealth, 9 
Bush., 11; Moses v. The State, 35 Ala., 421; The State v. 
Shelton, 2 Jones, 360; Nelson v. The State, 7 Hump., 542; 
HackettY. The People, 54 Barb., 370.) 

Judgment and order reversed and cause remanded for a 
new trial. 

We concur: McKinstry, J., Sharpstein, J., McEee, J., 
Myrick, J., Thornton, J. 



In Bank. 

[Filed October 13, 1883.] 

No. 9234. 
SHELLEBS v. BBOWN. 

By the Court : 

Under no theory. of the construction of the Constitution 
or the statutes now existing, can an election for Police Jifdge 
of the city of Sacramento be held on the 3d Wednesday of 
October. 

Judgment affirmed. 
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Oepabtment No. 2. 



[Filed October 24, 1883.] 

No. 7904. 

CABMEN,' Bespondent, v. BOSS^ Appellant. 

PBAonoK— Plbadikg — Complaint — Demubbbb — ^Bkplkyin— Findino. 

Appeal from Superior Court, Stanislaus County. 

Maddux & Simmons for respondent. 
Wright & Hazen for appellant. 

Bv the CouBT : 

The demurrer to the complaint should have been sustained. 
This action is to recover possession of specific personal prop- 
erty, and it is averred in the complaint that the plaintiff was 
and is the owner and in the possession of the property suedfcyr. 
This is an averment that the plaintiff was in the possession 
of the property sued for when this action was commenced. 
This being the case, the plaintiff had no cause of action. 
We do not think that this is cured by any other averment in 
the complaint. 

The answer was demurred to on the ground, among others, 
that it did not state facts sufficient to constitute a defense. 
The demurrer was sustained generally. We are of opinion 
it was not well taken on the general ground above stated, for 
the answer does deny that the plaintiff is the owner of the 

Sroperty described in the complaint. The other ground of 
emurrer is so indefinitely stated, that we cannot tell to what 
portion of the answer it relates, and therefore say nothing in 
regard to it. 

The defendant refused to amend his answer. Nevertheless, 
the Court below proceeded to try the case as if issues had 
been joined in it by proper pleading. This trial was entirely 
irregular erroneous. The cause seems to have been tried as 
if issues of fact had been made up, when in fact no issues 
had been joined. 

The findings are contradictory. The Court, in effect, found 
that each party was in possession of the property sued for 
when the suit was commenced. We cannot see how any 
jud^ent could have been pronounced on such a contradic- 
tion. 

Judgment reversed and cause remanded for proceedings in 
conformity with this opinion. 
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Department No. 2. 



[POed October 24, 1883.J 
No. 7677. 

BOSS V. BEUSIE, 
By the Court : 

We are of opinion that the Court erred in sustaining the 
objection, on the ground of incompetency, to the following 
question put to the plaintiff while testifying: "Did you at 
any time within three years have any conversation with the 
defendant relative to the execution of this deed and bond ?" 

Judgment and order reversed and cause remanded. 



Department No. 2. 



[Filed October 12, 1883.] 

No. 9148. 

GAENIEE, Respondent, v. GEIMAUD et al., Apellants. 

Pbaotiok — N«w Tbtati. 

Appeal from Superior Court, Los Angeles County. 

H. Allen and John Bobarts for respondent. 

Olassell, Smith dh PaUon and J. Brosseau for appellants. 

By the Court: 

This is an appeal from an order granting a new triak 
Such a motion is addressed to the sound discretion of the 
Court below, and this Court will never interfere with the 
ruling of the trial Court unless there is an abuse of discre- 
tion. In this case we see no such abuse. The motion is 
made and was heard on the minutes of the Court. No state- 
ment setting forth the evidence as required by law (C. C. P., 
Sec 661^ was made, and we cannot know on what evidence 
the Court below acted. The bill of exceptions is not such a 
document as the Statute requires to set forth this evidence. 
We must presume then that the Court below ruled correctly. 

As to the notice of intention to move for a new trial, we 
are of opinion that the particulars of the insufficiency of the 
evidence to sustain the decision of the Court are sufficiently 
set forth in the notice. Further, we are of opinion that the 
Court might well have granted the new trial on the affi-f 
davits presented. 

The order is affirmed: 
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In Bane. 



[FUed November 6, 1883.] 

No. 10.851. 

THE PEOPLE. Eespondent, v. COLLINS, Appellant. 

Obihinal Law — Conbpibact — Homicide — Etidinok. The law holds each 
party to it responsible for the acts of each co-oonspirator done in por- 
snance and fnrtherance of the common design, which extends to the 
oonseqnences which might reasonably be expected to flow from carry- 
ing into effect the unlawfal combination. Accordingly^ no error was 
committed in admitting in evidence against defendant the acts and 
declarations of a co>conspirator in relation to the gon with which the 
murder was committed. 

Id. Oertain evidence tending to connect the defendant with the crime held 
admissible. 

Appeal from Superior Court, Nevada County. 

JMomey General, Ford, Oayhrd And Searles for respondent. 
Walling and Maccm for appellant. 

Boss, J., delivered the opinion of the Court: 

About mid-day of the 1st of September, 1879, the Eureka 
stage en route from Eureka via North Bloomfield to Nevada 
City, in Nevada county of this State, was stopped when 
within three and one-half miles of its destination by two 
masked highwaymen, who forced the driyer and passengers 
to alight, and thereupon proceeded to rob them. Among 
the passengers was William F. Oummings, who had with 
him a valise containing two bars of gold bullion, each about 
four inches long, two to three inches wide, and from one and 
one-half to two inches in thickness, and each of the value of 
from $3,500 to $4,000. When the robbers took hold of the 
valise, Cummings said it contained all his worldly posses- 
sions, and that he would defend it; and thereupon a scuffle 
ensued between him and them, during which one of the rob- 
bers fired upon him with a shotgun, killing him almost 
instantly. They then fled with the bullion of the murdered 
man. For that murder Collins, whose aliaa is Patterson, 
and one Thorne, alias Dorsey, were jointly indicted on the 
26th of October, 1882. They were separately tried. Collins 
was convicted of murder in the first degree and sentenced to 
be hung. From the judgment of death and an order refusing 
him a new trial he prosecutes the present appeal, relying 
upon certain alleged errors in the ruling of the Court below. 

It appears that nearly two years after the commission of 
the murder, Collins and one Koger O'Meara met in tiie jail 
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at St. Louis in the State of Missouri. Each was incarcerated 
for a crime alleged to have been committed by him in that 
State. Thej had known each other in California and had 
been inmates together of the State Prison at San Quentin, 
and, subsequently, had b^en confederates in the commission 
of other crimes within the State of California. • When 
O'Meara met Collins in the St. Louis jail the conversation 
between them, according to O'Meara's testimony in the case 
at bar,) turned upon the robbery and murder of the 1st of 
September, 1879: and in that conversation Collins confessed 
to him his own participation in them, detailing with great 
minuteness all the circumstances in relation to them, from 
the inception of the unlawful and wicked enterprise, in the 
pursuit of which the robbery and murder were committed, 
to and including the disposal of the bullion of the victim at 
New Orleans, Louisiana, and Louisville, Kentucky. Accord- 
ing to the confession as testified to by O'Meara, Collins, 
Thome and one Crumm met by appointment in the spring of 
1879, at Stockton, and there arranged for a series of robber- 
ies, commencing their operations in Tuolumne countv and 
continuing them in Sacramento and Yuba counties. About 
August, 1879, they met at the house of one Frazee, near 
Marysville, in Tuba county, where Thorne obtained the gun 
with which the murder was committed. About that time 
Crumm withdrew from the agreement, and Collins and 
Thorne went into Nevada couniy for the further prosecution 
of their enterprise, camped in the vicinity of Nevada City, 
and committed the robbery and murder in question on the 
1st day of September. 

Crumm was put upon the stand by the prosecution and testi- 
fied to the meeting of Collins, Thorne and himself at Stock- 
ton, to the agreement to rob, the subsequent meeting at 
-Frazee's about August, 1879, his withdrawal from the ar- 
arrangement, and to declarations by Collins and Thorne that 
they would go into Nevada County and continue the business 
of robbing stages, mines and whatever else thev could. 

The first point made for the defendant is tLat this testi- 
mony of Ornmm was inadmissible. We do not think so. 
It not only went to corroborate the confession, but it was 
good as independent testimony of the conspiracy to perpe- 
trate robberies, formed by Collins, Thorne and Crumm in 
the first place, and its subsequent continuation by Collins 
and Thorne. The conspiracy, according to the testimony, 
contemplated the robbing of stages and their passengers 
whenever and wherever opportunity offered. The law holds 
each party to it responsible for the acts of each co-conspirator 
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done in pursuance and furtherance of the common design « 
which extends to the consequences which might reasonaoly 
be expected to flow from caiTjing into effect the unlawful 
combination. There was, therefore, no error in admitting, 
in evidence against OoUins, the acts and declaration of 
Thome, in relation to the gun with which the murder was 
committed. Besides, there was evidence tending to show that 
within an hour of the commission of the murder the defend- 
ant was seen in company with Thorne, in the immediate vicinity 
of the place.of the murder, with the identical gun in his hand. 

On the trial the People offered evidence tending to show 
that the murderers of Cummings took from him the two bars 
of gold bullion, and they also introduced proof tending to 
show that in December," 1879, at New Orleans and Louis- 
ville, the defendant had in his possession and disposed of 
gold bullion corresponding in amount to that proven to have 
been taken from the murdered man. It is objected that the 
bars of bullion possessed and disposed of by defendant in 
New Orleans and Louisville were not shown to have been 
the same bars taken from Cummings. It is true there was 
no direct evidence that this was so, nor was it necessary 
that there should have been. It had been shown that the 
defendant was discharged from the State Prison at San 
Quentin but a short time before the commission of the 
robbery and murder; that he was thus impecunious; that the 
robbery and murder were committed; that two bars of gold 
bullion were taken by the murderers from the murdered man; 
that shortly afterwards the defendant was in possession and 
disposed of gold bars corresponding in amount with that 
stolen, and that he and Thome divided the proceeds. We 
have no difficulty in holding such testimony admissible as 
tending to connect the defendant with the commission of 
the crime. We see no error in the instructions nor in the 
rulings of the Court below prejudicial to any substantial 
right of the defendant. 

Judment and order affirmed. 

We concur: Myrick, J., Morrison, C. J.. McKee, J., 
Thornton, J., Sharpstein, J., McKinstry, J. 

In Bank. 



[Filed November 5, 1883.] 

No. 7803. 

PAULSON, Appellant, v. NUNAN, Eespondent. 

PsAcnoK ON AppBJLL — FiNDZNO. Beversed for want of a finding npon a 
material issne. 
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Appeal from Superior Court, San Francisco. 

Brooks and Leviston for appellant. 
C. Barbour for respondent. 

Ross, J., delivered the opinion of the Court: 

The complaint is in the usual form for the recovery of two 
horses. The answer justifies the taking by the defendant as 
Sherijff under certain stated writs. jPlaintiff claimed the 
properhr as exempt under the sixth subdivision of Section 
690 of the Code of Civil Procedure, and introduced evidence 
tending to show that he was a peddler and habitually earned 
his living by the use of the horses. When the case was last 
here (54 Cal. 123) it was held that the question as to whether 
the plaintiff was or was not a peddler, habitually earning his 
living by the use of the horses, was a material issue in the 
case, upon which there was then no finding, and there is 
none now. For the same reason that the case was then re- 
versed and sent back for a new trial, it must be reversed and 
sent back now. The finding that is now relied on as deter- 
mining that question was then regarded as but a conclusion 
of law, and it must be so regarded now. 

Jud^ent and order reversed and cause remanded for a 
new trial. 

We concur: Myrick, J., McKinstry, J., Sharpstein, J., 
Thornton, J., Morrison, C. J. 
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[Filed November 5, 1883.] / 

No. 7895. 
HAHN, Appellant, v. SCHMIDT, Eespondent. 

Mauozous Pboseoittion — Maoistbatk—Fobokbt. One who mftkes before 
a committing magistrate, an affidavit stating facts conceded to be tme, 
which the magistrate erroneonlj supposes constitutes a crime, and 
proceeds accor^ngly, is not liable in damages to the person whom the 
magistrate canses to be arrested npon snch affidavit. 

Id. It is not necessary that a party who makes a complaint charging 
another with forgery should suppose that he, the party making the 
complaint is responsible upon the forged instrument in order to con- 
stitute good faith in making the complaint. A party is never respon- 
sible for the unauthorized use of his name. 

Appeal from Superior Court, Alameda County. 

Geo. W, Tyler for appellant. 
8. P. J?aM for respondent. 
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Bhatcpstsin, J., delivered the opinion of the Court: 

This is an appeal from a judgment^ and from an order 
denying the plaintiff's motion for a new trial in an faction for 
malicious prosecution. 

There are but two exceptions before us : 

1. To that portion of the charge of the Court contained in 
the following extract: 

"Now, I instruct you that this complaint, on the face of 
it, not only does not state facts which constitute the crime 
of forgery, or any crime, it merely shows that the plaintiff 
signed an acceptance thus: Joseph Schmidt, per William 
Hahn, and this in Jaw does not constitute a forgery. Yet 
the facts stated in the complaint, although not constituting 
the crime of forgery, may be true, and if made to the Justice 
in good faith, and the Justice, upon the facts so stated, ad- 
judged the offense to be forgery, and issued his warrant 
under which the arrest was made, then under such circum- 
stances, the defendant would not be liable, and you are, 
therefore, instructed that if you find that the facts stated in 
the affidavit or the complaint upon which the plaintiff was 

Erosecuted were true, and defendant, at the time, be- 
eved the facts to be true, then the defendant cannot be held 
liable in this action , even though such facts do not technically 
constitute a crime. Do not misapprehend my instruction. 
You must find that the charge made or facts stated are true, 
and that defendant so knew or believed before this com- 
plaint can form a defense. 

*' In determining whether this complaint was in fact true, 
you should consider whether in making the complaint the 
defendant suppressed any facts shown by the evidence to be 
known by him. In this connection you may consider the 
restriction placed upon the plaintiff in the power of attorney, 
which rendered the acceptance void; and also the evidence 
on the subject of the circumstances under which the accep- 
tance was made." 

2. To the refusal of the Court to give in this connection 
an instruction, asked by the plaintiff, of which the following 
is a copy: 

''That in order for such complaint to be made in good 
faith by Schmidt he must have supposed that at the time he 
made it he was responsible upon the acceptance, and that it 
charged him with the payment of the money." 

The complaint referred to is in the form of an affidavit 
made by the defendant before a Justice of the Peace who 
thereupon issued a warrant for the arrest of the plaintiff, 
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and upon whioh he was arrested and brought before the 
Justice on a charge of forgery. The charge was dismissed* 

The only question which arises upon the record is, whether 
one who makes before a committing magistrate an iiffidavit 
stating facts, conceded to be true, which the magistrate 
erroneously supposes constitute a crime, and proceeds ac- 
cordingly, is liable in damages to the person who the 
magistrate causes to be arrested upon such affidavit. 

In Ldgh v. Webb (3 Esp. 164), Lord Eldon ruled that if a 
party makes a complaint before a Justice, which the Justice 
conceives to amount to a felony, and issues his warrant against 
the party complained against, and the facts do not amount 
to felony, no action for malicious prosecution will lie against 
the party who made the complaint. In Cohri v. Morgan (6 
Dow, and Ey. 8), Abbott, C. J., said: ** There was nothing 
in the defendant's conduct to show that he was influenced 
by malice. To support* the averment of malice it must 
be shown that the charge is willfully false. But here, ac- 
cording to the evidence, the defendant merely related his 
story to the magistrate, leaving it to him to determine 
whether the facts amounted to felony." 

Beferring to Cohn v. Morgan, supra, Lord Denman in Car- 
raU V. Morley (1 Gale & Dav., 275), said: **It is clear from 
that and other cases, and upon principle, that a party who 
merely originates a suit by stating his case to a Court of 
justice, is not guilty of trespass, though the proceeding 
should be erroneous or without jurisdiction." 

We are unable to find any English case in which Leigh v. 
Webb, supra, has been overruled, or the , soundness of the 
views expressed by Lord Eldon even questioned. In 3ic- 
Neeley v. DriskUl (2 Blackf., 259), Leigh v. Webb was cited 
and followed. 

But in order to constitute a defense to an action for ma- 
licious prosecution, the facts stated in the complaint, if they 
do not constitute a crime, must nevertheless be true. (Den- 
nis y. Ryan, 65 N. Y. 385; Collins v. Laifie, 7 Blackf. 416; 
Forrest v. Collier, 20 Ala. 175; Anderson v. Buchanan, 
Wright's Ohio E., 175; Forbi v. Banks, 30 Eng. L. and Eq. 
B. 115.) 

The Court not only so charged the jury, but went further 
than any case which has fallen under our observation goes, 
and charged that the defendant must have believed at the 
time of making the complaint that the facts stated in it were 
true, in order to shield himself from liability. 

In each of the cases cited by appellant's counsel the com- 
plaint on which t^e warrant for the arrest of the party issued 
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charged him with a criminal offense, or if it did not, was 
false, as in Dennis v. By an, (65 N. T. 385). In Sutton v. 
McGonneU (46 Wis. 269), the defense was that the facts 
which Mie defendant stated to the magistrate did not consti- 
tute the offense charged in the complaint. But the defend- 
ant swore to the complaint and the Court held that he could 
not avail himself of the statement which he made to the 
magistrate, a person unlearned in the law, and his advice 
thereon, before the complaint was prepared, as a defense to 
an action of malicious prosecution, based upon his having 
caused the arrest of the plaintiff on a false and malicious 
charge. 

The charge of the Court was as favorable to the plaintiff 
as the law would admit of its being; and the instruction 
asked and refused was properly refused. It is not necessary 
that a party who makes a complaint charging another witn 
forgery should suppose that he, tiie party making the com- 
plaint, is responsible upon the forged insixument in order to 
constitute good faith in making me complaint. A party is 
never responsible for an unauthorized use of his name. 

Judgment and order affirmed. 

We concur: Thornton, J., Myrick, J. 
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[Filed October 30, 1883.] 
No. 10,880. 
Ex PABTE A. M. S. CABPENTEE on Habeas Cobpus. 

TTATtisAa Gobpus — Pebjubt — AosNowiiEDOMENT of Deed betobb Notabt. 
a Notary Public has jurisdiction to administer an oath to the party 
acknowledging the execution of a deed, for the purpose of identifying 
him; and the party being a competent witness, and his testimony 
material to the proceeding, there is probable cause for holding him 
to answer upon a charge of perjury, his testimony before the notary 
having been shown to be false. 

MoKee, J., delivered the opinion of the Court: 

The petitioner is held in custody by an order of commit- 
ment holding him to answer upon a charge of perjury. He 
complains that his imprisonment is illegal, because there 
was no evidence before the committing magistrate to sustain 
the charge, and no sufficient cause to believe him guilty. 

The evidence upon which the order wa^ made showed that 
between the hours of eight and nine o'clock on the night of 
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the • 21st of April, 1883, the petitioner appeared before a 
Notary Public in Solano county, to acknowledge the execu- 
tion of a deed, which he then exhibited to the Notary /signed 
by one E. Bouchard, as the grantor therein named. The 
I^otary, having had no personal knowlede of the petitioner, 
administered to him an oath, as a witness in his owii behalf 
for the purpose of determining whether he was the person 
who had signed the deed which he wished to acknowledge; 
and the petitioner on oath testified that he was E. Bouchard, 
the person named in and who executed the deed. Upon 
that evidence the Notary took the acknowledgment, certified 
to it, and returned the deed with his certificate annexed to 
the petitioner. 

The identity of a party acknowledging the execution of 
an instrument is an essential fact to be found by the officer 
taking the acknowledgment; and it must be*found by him from 
his personal knowledge of the person, or from satisfactory 
evidence of a witness; and when found it must be stated in the 
certificate of acknowledgment. In the proceeding before 
the Notary the testimony given by the petitioner was there- 
fore material, and the evidence before the committing mag- 
istrate showed that it was false. Being false, the act of tak- 
ing the oath was an act coupled with an intent prejudicial to 
one or other or both of the parties named in the deed, and 
the evidence made a sufficient cause to hold the petitioner 
to answer upon the charge of perjury, if the Notary had 
authority to administer the oath. 

There is no question that the Notary was an officer legally 
authorized to take and certify acknowledgments to written 
instruments, and to administer oaths and take testimony for 
that purpose. (Sections 1181, C. C. and 2093, 0. 0. P.) 
His jurisdiction, it is true, is limited by law to cases in 
which he personally knows, or has satisfactory evidence on 
the oath or affirmation of a credible witness, that the person 
making the acknowledgment is the person who executed the 
instrument. 

In the proceeding commenced by the petitioner the 
Notary had jurisdiction; and, as the petitioner was unknown 
to him, he had authority to administer an oath to any credi- 
ble witness for the purpose of ascertaining and determining 
the fact of the petitioner's identity with Sie grantor named 
in the deed, before taking his acknowledgment; the question, 
therefore, arises whether, under such circumstances, the 
petitioner was a competent witness, in his own behalf, to 
prove that he was the person described in and who had exe- 
cuted the deed. 
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By the Practice Act of 1850, all persons who were parties 
to an action or proceeding, or for whose immediate benefit 
the action or proceeding was prosecuted or defended, or who 
were the assignors of the things in action for the purpose of 
becoming witnesses, and all black and mulatto persons and 
Indians, in actions to which a white person was a party, were 
excluded from testifying. (Sections 304:-5-6, Statutes 1850, 
p. 455.) And ** no acknowledgment of any conveyance 
whereby any real estate was to be conveyed, or might be 
affected, could be legally taken, unless the. person offering to 
make such acknowledgment was personally known to the 
officer taking the acknowledgment, to be the person whose 
name was subscribed to the conveyance as a party thereto 
or was proved to be such by the oath of a credible witness." 
The name of the witness was required to be inserted in the 
certificate of acknowledgment, and he had to be another 
than the grantor; for the grantor himself could not, at that 
time, as a witness in his own behalf, prove the execution of 
his deed. The deed had to be' attested, and its execution 
could be proved only: ** First, by the testimony of a sub- 
scribing witness; second, when all the subscribing witnesses 
were dead or could not be had, by evidence of the hand- 
writing of the pariy and of at least one subscribing witness 
given by a credible witness to each signature." (Statutes of 
.1850, pp. 249-50.) 

In 1851 the Legislature declared all persons competent to 
testify, except persons to an action or proceeding, or for 
whose immediate benefit the action or proceeding was to be 
prosecuted or defended, all persons of unsound mind, 
children under ten years of age, who appeared incapacitated 
to receive just impressions of facts and to relate them truly, 
and Indians or persons having one-fourth or more of Indian 
blood, etc. (Sec. 391-2-3, Stats. 1851, pp. 113-4.) In 
1854 the disqualification of a witness was extended to ''all 
persons who had a present certain and vested interest in the 
event of the action or proceeding;" and to all unpardoned 
convicts of felony. (Stats. 1854, pp. 466-7.) Subsequently, 
by an Act passed April 27, 1863, Sections 391 and 392 of the 
Act of 1854 were so amended that the disqualification of in- 
terest in the action or proceeding was entirely removed; and 
it was enacted that •'the parties to any action or proceeding 
were competent to give evidence either viva voce or by depo- 
sition, or in any other legal mode, as any other witness, in 
behalf of himself, or of any of th« parties to the action or 
proceeding," except where the adverse party or the party for 
whose immediate benefit the action or proceeding was 
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prosecuted or defended, was the representative of a deceased 

Serson, and the facts to be proved transpired before his 
eath. At the same time it was provided that '' nothing con- 
tained in Section 392 shall affect the laws in relation to the 
attestation of any instrument required to be attested." 
(Stats, of 1863, pp. 701-2.) The amendments of 1863 con- 
tinued to be the law of the competency of witnesses until 
the Codes swept away mostly all of the disqualifications 
which had rendered persons incompetent. By Sections 
,1879-80, C. C. P., no person was excluded from testifving 
because of interest in the action or proceeding to which he 
was a party, nor because of conviction for crime, nor on ac- 
count of race, color or previous condition, of servitude; all 
persons were declared competent to testify, except persons 
of unsound mind, children under ten years of age, who ap- 
peared incapable of receiving just impressions of facts, or 
of relating them truly, and parties to, or in whose behalf, an 
action or proceeding was commenced against an executor or 
administrator upon a claim or demand against the estate of 
a deceased i)erson, and prof essional i)ersons as to confidential 
communications made to them in their professional character. 
^Sections 1879-80-81, C. C. P.); and by Section 1195 of the 
Civil Code, it was provided that "proof of the execution of 
an instrument, when not acknowledged, maybe made either: 
** 1. By the party executing it, or either of them; or, 

2. By a subscribing witness; or, 

3. By other witnesses, in cases mentioned in Section 1198." 
At the time the petitioner appeared before the Notary to 

acknowledge the deed, which was signed by E. Bouchard, 
whom the petitioner falsely personated, he was not within 
any of the exceptions enumerated in Sections 1879-80, C. C. 
P. ; he was therefore a competent witness in his own behalf, 
in the proceeding before the Notary to which he was a party; 
and when he testified falsely on the oath administered to him 
by the Notary he subjected himself to be proceeded against 
for perjury. /* Every person who, having taken an oath that 
he will testify, depose, or certify truly before any competent 
tribunal, officer or person, in any of the cases in which such 
an oath may be administered, willfully and contrary to such 
oath, states as true any material matter which he knows to 
be false, is guilty of perjury." (Section 118, Penal Code.) 
And it is no defense to a prosecution for perjury that the 
oath ^as administered or taken in an irregular manner (Sec. 

121, id.), nor is the incompetency even of a witness any de- 
fense; it is sufficient that he did give such testimony. (Sec. 

122, id.) 
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It follows : As the Notary had jnrisdiction in the proceed- 
ings before him to administer an oath to the petitioner, that 
the oath administered was judicial; and as the testimony of 
the petitioner, given on oatii, was material to the proceeding 
and shown to be false, there was probable cause for holding 
him to answer upon the charge against him. 

Writ dismissed and petitioner remanded. 

We concur: Myrick, J., Sharpstein, J. 

I concur in the judgment: Thornton, J. 

We dissent: Boss, J., McKinstry, J. 

Department No. 2. 



[Filed November 2, 1883.] 
No. 7664. 
EICHMOND, Appellant, v. LATTIN, Eespondent. 

FOBECIiOSUBE OF MOBTGAGE — GbBTIFICATB OV DiSCHABGB — DbMABP. 

Appeal from Superior Court, Alameda County. 

Moore & Reynolds for appellant. 
Martin & Plunket for respondent. 

By the Coubt : 

This is an action to foreclose a mortgage. The affirmative 
relief asked for by the defendant is sufficiently stated as a 
counter-claim, as to the $1,000 (Subd. 2, Sec. 438, C. C P.), 
and the evidence relating thereto is sufficient to sustain the 
findings. As to the $100 claimed as a forfeit for not exe- 
cuting, on demand, a certificate of discharge of the mort- 
gage, the findings relating thereto are not sustained by the 
evidence. There is no evidence of the demand required by 
Section 2941 of the Civil Code. For want of evidence to 
sustain the findings in regard to the demand for satisfaction 
of the mortgage, and as we cannot direct a new trial on that 
portion of the case only : It is therefore orciered that if, 
within twenty davs next succeeding the filing of this opinion, 
the defendant shall file in this Court a stipulation in due 
form, remitting the sum of $100 from the juagment in favor 
of the defendant, and consenting to a reduction of said judg- 
ment to that extent, the said judgment in that event shall be 
affirmed as to the remainder thereof. But if the defendant 
shall fail or neglect to file said stipulation within the said 
period above prescribed, then that said judgment be reversed 
and said cause remanded for a new trial. 
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fPiled November 3, 1883.] 

No. 10,904. 

Ex PABTE WILLIAM A. MESS, on Habeas Cobpus. 

BEFOBE THOBNTON, J. 

Habsas Gobptjs — Sentence. The irregularity of sentencing a prisoner oon- 
Yicted of a felony, before the expiration of two days after yerdict 
(1191 iPenal G.) is not ground for discharge on habeas corpus. 

Clara FoUz and F. A. Homblower for petitioner. 
Alfred Clarke— Contra. 

The defendant was, on an information regularly filed, con- 
victed in the Superior Court of the city and county of San 
Francisco of the crime of forgery. The verdict was rendered 
on the 26th of October, 1883, and at the same time the 27th 
of the same month, at 10 o'clock, A. M.', was set for pronounc- 
ing judgment. On that day the defendant, with his attorney, 
appeared in Court; and upon his being asked why judgment 
should not be pronounced against him, he moved for a con- 
tinuance of sentence for three weeks, which motion was de- 
nied. He also moved for a new trial, on the ground of newly 
discovered evidence. The Court -also denied this motion, 
and, as recited in the entry, '' the defendant showing no legal 
cause why judgment should not be pronounced against him," 
the Court proceeded to pronounce judgment of imprison- 
ment in the State Prison at San Quentin for seven years. The 
defendant, as appears by the return of the Warden of the 
prison, was helllu cusJdy by him under an order of com- 
mitm^nt from the Superior Court above named, regular on 
its face, issued upon this judgment. It is now contended 
that the judgment and process under which the defendant is 
detained are void, for the reason that the period of two days 
was not allowed to elapse after the verdict of guilty was ren- 
dered before judgment was pronounced, and Section 1191 
Penal Code is cited and relied on. 

This may have been an irregularity for which the judgment 
should have been reversed on appesJ, but the judgment and 

{)rocess issued upon it are not void. Section 1191 above re- 
erred to lays down a rule of procedure, and in general it 
should be observed; but I cannot think that it was ever in- 
tended that a violation of it should render the judgment so 
pronounced of no effect. The Court had jurisdiction of the 
subject-matter and the defendant, and was not deprived of it 
by a judgment the defect in which, if there was any, was 
nothing beyond non-adherence to a prescribed rule of pro- 
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cednre, and not such a material defect as made the proceed- 
ing illegal and void. (See ex f^rte Gibson, 31 Oat. 625-6, 
where the distinction between irregularity and illegality is 
pointed out.) 

I will add here that I do not wish to be understood as hold- 
ing that the pronouncing of judgment on the 27th of October 
was erroneous; I only intend to say that the action of the 
Court, if defective at all, was only error, and not without its 
jurisdiction. 

The prisoner must be remanded to the custody of the 
Warden of the State Preson at San Quentin, and it is so 
ordered. 
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[Piled November 3, 1883.] 
No. 8172. 

WHITTIER, Respondent, v. HOLLISTER, Appellant. 

Mechanic's Lien. There exists no ]ien for materials famished in the oon- 
• stmotion of a building, beyond the oontraot price. 

Appeal from Superior Court, Alameda County. 

H. A. Leake for respondent. 
C. J. Stmft for appellant. 

By the Court : 

This is an aotion to enforce a lien for materials furnished to 
a sub-contractor which were used in the construction of a 
building on the premises of the defendant HoUister. The 
building was erected in pursuance of a contract. There is 
no allegation in the complaint that any money due or to 
become due from the owner to the contractor. The defend- 
ant Hollister demurred to the complaint. 

The question involved in this appeal was disposed of in 
Ixxtaon V. Nelson^ 11 Pac. C. L. J. p. 589. 

The judgment, so far as it relates to the defendant Hollis- 
ter and so far as it concerns the real estate mentioned 
therein and directs a sale thereof, and the order denying her 
motion for a new trial, are reversed, and the cause is re- 
manded with instruction to sustain the demurrer of the de- 
fendant Hollister. {Benton v. Conley^ 49 Cal. 185; WeUs ▼• 
Cann, 51 id. 453.) 
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LPaed October 18, 1883.] 

No. 10,849. 

THE PEOPLE, Eespondent, 

V. 

PATRICK SMITH, Appellant. 

• 

iNBTBUonoN^ExoBPTioN — Bepobteb— EmbbzzijBMent — Ybrdiot — ^Ebbob — 

Mistake. The charge to the jury was taken down by the reporter ; 

" the report " of the charge forms part of the record and is deemed 

excepted to. (Penal Code, 1176.) 
Id. In some copies of the statute the word "or "is erroneously printed 

*'of," so that the clause in Section 1176 reads : ** But the written 

charges of the report, with the indorsements," etc. But held, if the 

law so read, the meaning would be the same. 
Id. The information was for , embezzlement of $388,76. The verdict, 

*' guilty as charged," is held sufficient. 

Appeal from Superior Court, San Francisco. 

Attorney Oeneral for respondent. 
Darwin & Murphy for appellant. 

By the Court : • 

The charge to the jury was taken down by the reporter ; 
** the report" of the charge forms part of the record and is 
deemed excepted to. (Pen. C, 1,176.) The section reads: 
' * When written charges have been presented, given or re- 
fused, or -when the charges have been taken down by the 
reporter, the question presented in said charges need not 
be excepted to or embodied in a bill of exceptions, but the 
written charges or the report, with the indorsements show- 
ing the action of the Court, form part of the record, and anv. 
error in the decision of the Court thereon may be taken ad- 
vantage of on appeal, in like manner as if presented in a bill 
of exceptions." In some copies of the statute the ''or" is 
erroneously printed " of," so that the clause reads '* but the 
written charges of the report, with the indorsements," etc. 
Even, however, if the law so read, the meaning would be 
the same. 

The verdict ••guilty as charged," is sufficient. People v. 
WMtUy, No. 10,834, opinion filed October 3. 1883. 

There is no material error in the charge. 

Judgment and order affirmed. 
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[FUed October 3, 1883.] 

No. 10,834. 

PEOPLE, Eespondent v. WHITELT, Appellant. 

Appeal from Superior Court, San Francisco. 

AtUn'TmiQ^neral for respondent. 

G. H. vFolffand B, M. Swain for appellant. 

By the Court : 

We think it appears that the examination was before a 
Police Magistrate. The commitment is signed by ''James 
Lawler, Judge of the Police Judge's Court No. 2, of the 
city and county of San Francisco." 

The^ defendant was charged with the crime of grand lar- 
ceny, and the jury, by their verdict; found her "guilty as 
charged." This was a sufficient finding of the degree. 

Judgment and orders appealed from affirmed. 
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[Piled October, 30, 1883.] 
No. 9162. 

CHILDS V. MOTT, Administrator. 

By the Court : 

There is no error in the record in this case, and the judg- 
ment and order are affirmed. 
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Filed October 31, 1883. 

No. 7862. 

KORNAHRENS v. TYRRELL. 

By the Court: 

There is no error in the record, and the judgment and 
order are affirmed. 
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fPiled October 12, 1883.1 

No. 8960. 

HUTCHINGS, Administrator, etc.. Respondent, 

V. 

CLARE, Appellant. 

Appeal from Superior Court, Los Angeles County. 

Barclay & Wilson and Smith & Hupp for respondent. 
Thcyra & Stephens and M. L. Wicks for appellant. 

By the Court : 

The power of attorney did not authorize satisfaction of the 
mortgage to be entered until the note was paid, and this 
event never occurred. We find no error in the record, and 
the judgment and order are affiirmed. 



ERRATUM. 

The syllabus in Holmes v. McCleary, 12 Pac. C. L. Journal, 
p. 246, should read, ''An order denying a motion for a new trial 
of a motion is not appealable." The words "of a motion" 
were omitted by mistake. 
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Judgment — Collusion — Collateral Inquibt. A collusive judg- 
ment may be inquired into collaterally. Judgments entered or 
maintained by collusion or fraud of both parties are to be dis- 
tinguished, however, from judgments obtained by the fraud of 
the plaintiff; the former are void as to creditors only, and can 
be attacked in any collateral proceeding by them, whilst the 
latter can be attacked by the defendant alone, directly and in 
the proper Court. A judgment confessed voluntarily by an in- 
solvent or indebted man for more than is due, is primu facie 
fraudulent within the statute of 13 Eliz. c. 6; but then it is only 
prima facie fraudulent, and the presumption may be rebutted. 
Meckley's Appeal, S. C. Pa., May 7, 1883; 40 Leg. Int. 336. 
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The Ambrioan Ain> English Bailboad Cases: Edited by Law- 
rence Lewis, Jr. ; Published by Edward Thompson, North- 
port, New York. Volume X. 

InSANITT CONSmSBED IN ITS MEDIGO-LEaAL RELATIONS: By T. B« 

Buckham, A. M., M. D. J. B. Lippincot & Co., Philadel- 

Shia, Publishers. For sale by Joseph A. Hoflrnan, 208 
[ontgomery St. 

The first thing that we wish to commend about this book is 
its clear, large, readable type. There is a pleasure in reading a 
book so well printed. The object of the book is to prove that 
insanity is a phsyical disease, subject to physical treatment, but a 
specialty of itself, about which no M. D., unless he is such a 
specialist, can testify correctly. 

The author outlines the various theories about insanity, com- 
pares them, and decides in favor of the "Physico-Media" theory. 

The Psychical or Metaphysical theory regards the mind as a djB 
tinct, intangible, incorporeal entity, independent of the body, 
and regards insanity as solely a mental disease. 

The " Somatic" theory treats the mind as a product or func- 
tion of the body or rather of the brain. According to this theory 
there is a destiny made for a man by his ancestors, and no one 
can evade, were he able to attempt it, the tyrrany of his or- 
ganization. Man is the victim of neredity, which controls his 
fate. This theory precludes the possibility of an independent 
will. 

The '' Intermediate'' theory treats the mind as both independ- 
ent of and dependent on the brain, and hence regards insanity as 
due to mental and phyical causes. 

The " PhsicO'Media'* theory treats the mind as a distinct, intan- 
gible, incorporeal entity, but recognizes the most intimate rela- 
tions between mind and body, and holds that in this life the 
mind is wholly dependent for the manifestations of its opera- 
tions on certain organs of the body which are called "physical 
media.'* 

This theory being admitted, insanity is ''a diseased or disor- 
dered condition, or malformation, of the phsical organs through 
which the mind receives impressions or manifests its operati<5ns, 
by which the will and judgment are impaired, and the conduct 
rendered irrational." 

" Insanity being the result of physical disease, it is a matter 
of fact to be determined by medical experts, not a matter of law 
to be decided by legal tests and maxims." 
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LORD COLERIDGE ON DIFFERENCES IN JUDICIAL 

SYSTEMS. 

[From his New Tork Address.] 

It seems to me that there are one or two other differences, 
which upon clear, good and entirely uncontradicted evidence, 
exist between our system and yours. I am told with one voice 
that our Courts in England go faster than your Courts in Amer- 
ica and I cannot say with what pleasure an old, narrow-minded 
insular received the intelligence theit in any thing — even in a 
lawsuit — the old country went faster than the new. [Laughter.] 
I am told also — and it seems to be the fact — that the judges in 
England take the liberty of assuming more the direction of 
affairs in cases which are tried before them, whether with or 
without a jury, than the practice of some of your states and the 
actual statutes in others permit to the judges in this country. 
It is not for me to express an opinion as to whether you are 
right or wrong. From our point of view, and in our circum- 
stances, I cannot help thinking we are right; but niBvertheless, 
I am not so presumptuos as to deny that it is very likely that 
from your point of view, and in your very different circumstan- 
ces, you may be right, too, because, where the circumstances 
differ, the conclusions will naturally not be the same. One 
thing seems to me clear — that in England, with our fewer judges. 
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we dispose, and dispose without arrears, of a very sufficient and 
satisfactory number of cases; and in this country upon the 
whole, in many states, and certainly, as I understand, in the 
Courts of the Union, there is a very considerable arrear at the 
present time. 

You are probably aware that we in England have been en- 
gaged for file last ten years, beginning in 1873, when, as At- 
torney-General, I was responsible for passing the Judicature 
Act through the House of Commons, in endeavoring to cheapen 
and simplify and expedite our procedure upon the lines of those 
salutary statutes which the wisdom of Parliament enacted about 
thirty years ago (in 1852-54). 

At this moment, a committee, of which I have the honor to be 
chairman, having reported in favor of certain amendments, the 
judges have made large alterations in our rules of procedure, 
which I hope may be beneficial, but which I am not wise enough 
to undertake to say will be beneficial; for no man can hope to 
tell, without practical experience, what will be the real opera- 
tion of a new Code of Procedure. 

But it was high time that something was done to expedite, and 
amend and simplify the common law, which deserves all the 
praise which your Chief Judge and Mr. Evarts have lavished 
upon it, and which, some thirty years ago, was in serious danger. 

It had become associated in the minds of many men with 
narrow technicality and substantial injustice. 

That was not the fault of the common law, but it was the fault, 
if fault it were, of the system of pleading, which looked at prac- 
tically, was a small part of the common law, but very powerful 
men had contrived to make it appear that it was almost the 
whole of it — that the science of statement was far more import- 
ant than the substance of the right, and that rights of litigants 
themselves were comparatively unimportant unless they illus- 
trated some obscure, interesting and subtle point of the science 
of stating those rights. 

Now, I prefer to confirm what I am telling you, by authority 
much greater than my own, because it might be said, and said 
with truth, that I wa,? merely condemning a system which I pos- 
sibly disliked, because I never was very proficient in it. I well 
recollect to have heard Sir William Erie, who was a great lawyer, 
who was chief judge of the Common Pleas, and whose name may 
be known to many of you on this side of the Atlantic— relate a 
remarkable conversation that took place between a learned 
baron — a famous man of those days — himself , and a third partj^ 
and a third person, very distinguijshed in his day, but little re- 
membered in the present; Charles Austin, a man of singular 
gifts of mind, who devoted himself chiefly to making a fortune, 
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^J^^^^ and whose reputation, immense with his contemporaries, is 
^"^^iiiiiig. chiefly known to posterity by a striking sketch of him given 
*"^G arpesfjj in his autobiography. 

These three men were in a London Club, and the baron said 

12 ^^e liee! *^^*' ^® ^^^ joined in the building of sixteen volumes of Meeson 

"^, vien J ^ Welby, and that that was a very great thing indeed for any 

) fie JbI^" man to do. Sir William Erie, with more candor than courtesy, 

'^'^tocitj. replied that it was a fortunate thing there had not been a seven- 

^fiiuiesofi* teenth volume of Meeson & Welby, for if there had, the common 

'^Bactedji ^^^ would disappear from creation amidst the universal jeers 
and hisses of mankind, and Charles Austin followed up this ob- 

, servation of Sir Wm. Erie in this way: he said: **I have heard 

•"^ionorif, you say that before, baron, and suppose there is something in 

efldaeiits,;; it, but now, in candor — in the p^ilace of truth — do you think 

^^proced? that the world, or that England itself, would have been the least 

'^^ejat' worst off if every case in every volume of Meeson & Welsby had 

I can ^ been decided the other way ? 



ereal 



opt? 



Now, you must not pursue a story, you know, beyond its legit- 
imate conclusion, and what exactly it was that the learned baron 
'fP6<iiie,t answered, I am really unable to say; but it is a comfort to think 
■^68 aflt: that those subtleties, if there was any merit in them, have not 
ive larissi entirely been banished from the earth, and I am told that there 

oosdm^ is a State in this progressive Union in which they are, at this 

' men ic . moment, as alive as ever, and I venture upon this subject, to 
make you a practical suggestion. 



You have lately procured, may I say most wisely, a great 
i^p National Park into which the beauties and glories of nature, and 

the strange and eccentric forms which natural objects sometime 
i^ assume, may be preserved forever for the instruction and delight 

Jimpfflt of the citizens of this great Bepublic. Could it not be arranged, 

ij%si! that with the sanction of the State, some corner in that one 

y ht State should be preserved, as a kind of pleading j^ark, in which 

the glories of the negative 'pregnant, absque hoc, replication de in- 
juria, rebutter and sur-rebutter , and all the other weird and fan- 
ciful creations of the pleader's brain might be preserved for 
future ages to gratify the respectful curiosity of your descend- 
ants, and that our good old English judges, if ever they re-visit 
Ip the glimpses of the moon, might have some place where their 

l^ weary souls might rest — some place where they might still find 

«Jf' the form preferred to the substance, the statement to the thing 

^/; stated. I cannot help thinking that that would be a matter 

fe^ worthy of the liberality, of the genius and conservative instincts 

^^ of , the great American public. But it is really, to speak seriously, 

"? a great for me to find that slowly, and if I may say so, with wise 

■^ hesitancy, you are gradually admitting into your system those 

1' changes which we have lately made, as and when they satisfy 

the needs, the temper, and the genius of your people. 



im 
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WESTON ET AL., Kespondents. 

Action — Pbomissobt Note — CoNTBisnTioN — Limitation. Weston and 
Boashey executed a promissory note and mortgage 'payable to Alex- 
ander Forbes and Bobinson. Forbes and Bofbinson indorsed ^e 
note to Forbes Bros., a firm consisting of Alexander Forbes and 
Charles Forbes. This firm dissolved before the maturity of the note, 
and Alexander Forbes, in the name of Forbes Bros., transferred the 
note and mortgage to the plaintiff McPherson, who brought this 
action against Bobinson, Alexander Forbes and the makers of the 
note. 

Held, (1) . That the action conld be maintained notwithstanding the plaint- 
iff paid no money for the transfer, and notwithstanding the note was 
the property of Forbes Bros, and not of Alexander Forbes. (2.) 
That the Statute of Limitations barred an action of this character in 
four years. 

Appeal from Superior Court, Kern County. 

Vincent Neale for appellant. 

L. Shearer and L. £. Bobinson for respondents. 

By the Court : 

This is an action brought by plaintiff on th6 22d of March, 
1881, in the/ Superior Court of the county of Kern, to fore- 
close a mortgage, against E. J. Weston, Stej^en Boushey, 
L. L. Bobinson, Alexander Forbes, William Temple, Julius 
Boushey, Bichard Boe and John Doe. The mortgage was 
executed to L. L. Bobinson and Alexander Forbes by Wes- 
ton and Boushey to S9cure a promissory note for $6,000, ex- 
ecuted by the latter to the former. The note and mortgage 
bear date March 23, 1876, and the former matured one year 
after date, and bore interest at the rate of two per cent per 
month, compounding. The payees of the note indorsed and 
transferred the note and mortgage to Forbes Brothers, a co- 
partnership consisting of the above named Alexander Forbes 
and Charles Forbes, who paid five thousand dollars to Bob- 
inson and Alexander Forbes, and this money was paid over 
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by the last nam^d persons to the makers of the note. At the 
time of indorsing this note the payees waived demand, pro- 
test and notice of the same. It appears that daring the time 
of the existence of the firm of !Porbes Bros., Alexander 
Forbes was the managing partner of the firm. This firm 
continued in existence until the first day of January, 1877. 

The above facts were found by the Court, and the Court 
further found : 

"That after the maturity of said promissory note, to wit: 
about the 27th of October, 1880, the said Alexander Forbes 
instituted an action in this Court against E. J. Weston, 
Stephen Boijshey, Julius Boushey, Wm. Temple, L. L. Rob- 
inson, John Doe and and Eichard Boe (defendants also in 
this action), and upon the said note and mortgage, for ^ 
decree for the foreclosure and sale of said mortgaged prem- 
ises. That the complaint in said action was verified by said 
Alexander Forbes, and therein it was claimed that there was 
due to him, the said Alexander Forbes, from the defendant, 
L. L. Robinson, as joint indorser with him of said note, the 
sum of $2,500 for principal, and $3,697.65 for interest on 
said promissory note. 

** That said Alexander Forbes, in said complaint verified 
by him, averred that at the maturity of said promissory 
note, to wit: March 23, 1877, he was compelled to pay and 
did pay the same, and that he was at the time of the verifi- 
cation of said complaint, to wit: the 16th day of October, 
A. D. 1880, the lawful owner of said promissory note and 
mortgage; and in that action said Alexander Forbes sought 
to recover f Jom the said L. L. Robinson the moiety of the 
amount said Forbes had paid upon said note, as joint in- 
dorser thereof with said Robinson, together with interest 
thereupon. 

'' That to the complaint in the action the defendant, L. L. 
Robinson, demurred, upon the ground that the same did not 
state a cause of action against him , and that the cause of 
action for a contribution therein claimed was barred by limi- 
tation. That upon the hearing of counsel thereupon said 
demurrer was sustained. 

*'That thereafter, on March 15, 1881, the said Alexander 
Forbes wrote to the said L. L. Robinson, informing him 
that said demurrer had been sustained, and threatening to 
dispose of and transfer the note and mortgage, and have a 
new suit brought by the transferee, unless the said Robin- 
son should pay to said Alexander Forbes one-half of th^e 
principal of said promissory note, with interest thereon at 
one per cent, per month. That said Alexander Forbes 
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afterwards, on or about the day of March, 1881, caused 

said actioD, Forbes v. Weston, et al., to be dismissed, and on 
the 19th day of March, 1881, indorsed the said promissory 
note in the name of said Forbes Bros., and delivered the 
same to William McPherson, the plaintiff in the action. 

** That Vincent Neale, Esq., the attorney of the plaintiff 
in this action, was also attorney for the said Alexandei" 
Forbes, in said former suit of Forbes v. Weston, et cd., and 
said Neale counseled and brought about the transfer of said 
note and mortgage by said Forbes to said McPherson. That 
upon the indorsement and deliyery of said promissory note 
to him, the said McPherson delivered his promissory note 
of $14,000 payable to Forbes Bros. 

'* That there was no money or other consideration given 
therefor. 

''That it was understood that said note of 114,000 was 
not to be paid, and the matter was regarded as an exchange 
of checks between Forbes and McPherson. 

"That said $14,000 note has not been paid." 

The Court found vUer alia the following conclusions of law: 

"That on the 1st day of January, 1877, by the dissolu- 
tion of copartnership between Charles Forbes and Alex- 
ander Forbes, the said note and mortgage became the indi- 
vidual property of Alexander Forbes, and on the 23d day of 
March, 1877, the said Alexander Forbes was the owner and 
holder thereof. 

"That from Alexander Forbes individually holding the 
note after the dissolution of said firm of Forbes Bros., it 
must be presumed that he paid the note at the time of the 
dissolution." 

Judgment was entered against the makers of the note and 
in favor of Eobinson. The plaintiff appealed. 

That the plaintiff had a cause of action on this note and 
was entitled to maintain it against the makers and indorsers 
of the note, there can be no doubt. The action by plaintiff 
was brought on the note, and not on any implied contract 
arising from a loan of money to Bobinson by Forbes. The 
cause of action was not barred until the lapse of four years 
from maturity. The note matured on the 23d of March, 
1877, and the action was brought on the 22d of March, 
1881. The action was not then barred as to Eobinson, on 
which ground the Court below rested its judgment m favor 
of Bobinson. 

It is argued that Chipman v. Morrill (20 Cal. 130) sustains 
{he view that the action is barred. We see no reason for 
any such conclusion. The case was this: Chipman, Morrill 
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and Webster purchased a piece of property together, Chip- 
man taking an undivided one-half, and Morrill and Webster 
each one undivided fourth, and for the purchase money exe- 
cuted their joint note. The note was not paid. Action was 
brought against the makers above named, and judgment re- 
covered. Execution issued on this judgment, was levied on 
Chipman's property, the property sold, and the proceeds ap- 
plied to the payment of the judgment. 

Ohipman brought a joint action against Morill and Webster 
to recover their proportion of the debt, which had been paid 
by a sale of his property. The Court held, first, that a joint 
action could not be maintained; and, second, that the judg- 
ment on the note having been paid by the plaintiff, the action 
was not on the written instrument, but on the implied as- 
sumpsit of each defendant to reimburse what had been paid 
for each by the plaintiff. 

As to the first part the Court said: *'But the case is not 
one for contribution between parties who have sustained a 
common loss upon a common liability. The note of the 
plaintiff and defendants, upon which the judgment was ren- 
dered, was given upon the purchase of real estate in which 
the parties took separate and distinct interests — the plaintiff 
one undivided half, and each of the defendants one undivid- 
ed fourth; and between themselves the obligation of each 
was to pay for his respective interest. In giving their joint 
note for the whole amount of the purchase money, each party 
was principal for the amount of his own interest, and co- 
surety for the remaining interests. Thus the plaintiff was 
principal for one-half of the purchase money and co-surety 
with Webster for one-fourth of the same for Morrill, and co- 
surety with Morrill for one-fourth for Webster. (Goodall 
and Wentworth, 20 Maine, 322.) When, therefore, the 
plaintiff paid the entire amount of the judgment recovered 
upon the note — or what is the same thing, when the proceeds 
of the property of the plaintiff sold under execution were 
applied to such payment — he became entitled to maintain 
an action against the defendant for moneys paid on their 
account. The demands which he could then assert were 
several in their character. They were demands not for 
contribution, but for reimbursement of moneys paid. The 
action should, therefore, have been against the defendants 
separately, upon the assumpsit which the law implies where 
a surety is compelled to advance money for his principal." 
(20 Cal. 136.) 

Here Alexander Forbes and Eobinson were not makers of 
a note, but payees of one. They were joint indorsers, but 
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there had been no payment of the note, as will more clearly 
appear hereafter. Their relations continued the same as to 
all the parties who succeeded to the ownership of the note 
through their indorsement. 

If Forbes (when this name simply is used herein, reference 
is always made to the defendant) should become the 
owner of the note by indorsement from Forbes Bros., we do 
not see why Robinson would not be liable to him on the 
written instrument. Forbes might have maintained an 
action in some way either at law or in equity by himself or 
through the agency of another, on the note against Bobinson, 
and we do not see why the action would have been barred in 
less than four years. It would still have been an action on 
a written instrument, not barred in less time than the period 
above stated. 

It makes no difference that Forbes could not have main- 
tained an action at lata against Bobinson and himself on the 
note (and they must have been parties to the action as they 
were joint indorsers), by reason of the fact that Forbes 
could not sue himself. Under what is styled the common 
law system of procedure, he (Forbes) could not have main- 
tained an action at law, but he could have maintained his 
suit in chancery. He could have set forth the facts in a 
complaint, and if he was on such facts entitled to a judg- 
ment, the Court would be bound to grant it to him. ( White 
V. Lyons, 42 Cal. 282.) In the case just cited the rule is 
thus stated: "Under the Code there is but ono form of 
action in this State, and if the complaint states facts which 
entitle the plaintiff to relief, either legal or equitable, it is 
not demurrable on the ground that it does not state facts 
sufficient to constitute a cause of action. If the facts stated 
are such as address themselves to the equity side of the 
Court, the appropriate relief will be granted by the Court, 
sitting as a Court of Ec^uity . On the other hand, if .the facts 
alleged are purely cognizable in a Court of law, the proper 
relief will be administered in that form of proceeding. JDut 
a complaint which states a sufficient cause of action, either 
at law or in equity, is not demurrable as not stating facts 
sufficient to constitute a cause of action." (See Wiggins v. 
McDonald, 18 Cal. 126, and Carpentier v. Brenham, 50 Cal. 
551-2.) 

The language just quoted, we understand to lay down the 
correct rule on the subject, and is in accordance with the 
rulings of the Courts of New York, under the system of pro- 
cedure long ago adopted in that State, by which, like the 
system in this State, one form of action is established. (See 
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Pomeroy's Bern, and Bern. Bights, pp. 81-2-3, etc., and 
notes, where the cases are cited and commented on. See 
also Story's Equity, Sees. 679, 680, 681.; 

Forbes Brothers could transfer the title to this note to 
the ^plaintiff, unless there appears in the case an inhibition 
raised by law. 

It will be observed that the Court determined as con- 
clusions of law that the joint payees of the note — Forbes and 
Bobinson — indorsed and delivered it to Forbes Brothers; 
that on the first day of January, 1877, by the dissolution of 
the copartnership of Forbes Brothers, the note and mort- 
gage became the individual property of Alexander Forbes, 
and on the 23d of March, 1877, Forbes was the owner and 
holder of the note, that from Alexander Forbes individually 
holding the note after the dissolution of the firm of Forbes 
Brothers, it must be presumed that he paid the note at the 
time of dissolution. 

Certainly the first proposition stated as a conclusion of 
law that the joint payees of the note indorsed and delivered 
it to Forbes ferothers, is not a conclusion of law, but a fact, 
and had already been found as a fact. The other proposi- 
tions stated as conclusions of law, are not of any law which 
will stand the test of investigation. 

How, merely by a dissolution of copartnership, a note 
belonging to the firm becomes by law the property of one 
member of it, we cannot perceive or understand. The same 
is true of the last proposition, that because Alexander 
Forbes individually held the note, that there is a presump- 
tion that he had paid it. 

If the propositions above stated are matters of fact, we do 
not find the two latter sustained by the evidence. There is 
no evidence that the title to the note ever vested in Forbes, 
and we know of no presumption authorized either by law or 
fact, that Forbes has paid the note, because he at any time 
held it individually. 

We cannot perceive that when it is said that Forbes held 
the note individually, anything more is meant than that he 
had it in his individual possession, and this is as compatible 
with the firm of Forbes Bros, being the owners as A. Forbes. 
In fact, it is more in accordance with the other facts found, 
that Forbes Bros, owned the note, because it nowhere ap- 
pears that they ever indorsed or delivered it to any one, or 
that title ever passed out of them in any way, until indorsed 
to the plaintiff. Further, any inference or presumption of 
ownership by A. Forbes is entirely rebutted by the other 
facts found, viz: that the note was indorsed to, and became 
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the property of Forbes Bros., and there is no evidence that 
the ownersnip ever passed out of them but by the indorse- 
ment to the plaintiff. Forbes had the right as partner to 
indorse it in the name of Forbes Bros, to the plaintiff (for 
the purpose of collection), to enable the plaintiff' to bring an 
action on the note. If the note had been his individual 
property by assignment to Forbes Brothers, he had a right 
to indorse it to* the plaintiff. Admitting that Forbes had 
acquired the possession of the note by a payment of the 
amount due on it to the indorsees, Forces Bros., we see no 
legal impediment to his indorsing it, either in his own n£^me 
or in the name of Forbes Bros., to the plaintiff, especially, 
as it appears that A. Forbes, after the dissolution of the 
partnership carried on business in the name of Forbes Bros. 
It makes no difference that the plaintiff paid nothing for the 
note. Forbes had the right to indorse it to him, whenever 
the note became his property. He held it with the same 
right as any other owner had. When he acquired it from 
Forbes Bros, he had the right to have it indorsed by that 
firm in their firm name, and to write over their names an 
indovsement to himself or any other person. 

We cannot understand that there is anything in the rela- 
tion Forbes bore to Bobinson, as a joint payee, that would 
take away this right from him. By paying Forbes Bros, the 
amount due thereon on the not«, he became its owner, with 
all the rights of ownership, and could transfer that owner- 
ship as any other owner. If he paid the money to Forbes 
Bros., it does not appear that he used any money of Eobin- 
son's to pay it with, and there is no evidence tending to prove 
nor is there any principle of law making Forbes Eobinson's 
a^ent in paying the amount due on the note to the indorsee, 
with his own funds, by which such payment inured to the 
benefit of Bobinson, and make Bobinson his debtor on an 
implied assumpsit for money lent. 

What is meant by Forbes' paying the note at the time 
of dissolution ? The note had not matured at that time 
and did not mature for months after that event. The disso- 
lution was on the 1st of January, 1877, and the note matured 
on the 23d of March following. What is meant by his pay- 
ing the ijpte at any time ? Certainly, not that he paid it for 
the makers, Weston and Boushey. If this was done, the 
note would have ceased to exist and no action could have 
been maintained on it against Weston and Boushey. The 
Court did not mean any such thing, for it rendered judgment 
on it against Weston, Boushey and Forbes. It could only 
mean then that Forbes paid the amount due on it to his in- 
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dorsees, Forbes Bros., took it up and became the owner of 
it. If this was the case, we have stated what would be the 
legal result of such conduct. 

There is no evidence, in our judgment, that Forbes ever 
paid the amount due on the note to Forbes Bros. The facts 
show that he is using a lawful means to collect the amount 
due on the note for Forbes Bros. 

We think that the plaintiff is entitled to maintain the ac- 
tion brought on the note against Eobinson, and to judgment 
against Robinson as well as Forbes for the amount due on 
the note. Should Robinson be compelled to pay more than 
his proportion of this indebtedness, he has recourse to Forbes 
for what he has been compelled to pay, and we see nothing 
which will prevent his recovery being effectual. It is not 
averred that Forbes is insolvent, nor is there any evidence 
that such is the fact. There is nothing in the cau&e which 
would justify us in holding that Forbes should lose his re- 
course against Robinson for this money, and that the burden 
of paying the whole of it should be cast on Forbes. 

The admission of the record of the suit Forbes v. Weston 
et al., and the letter of Forbes to Robinson, was of matters 
T^hich did not affect injuriously the plaintiff in this case. 
They show nothing adverse to plaintiff's right to maintain 
this action. The Court erred in holding that the action was 
barred as to Robinson. 

Judgment and order reversed and cause remanded for a 
new trial, in accordance with the views above expressed. 

We concur: Myrick, J., Sharpstein, J. 



In Bank. 

[Filed November 5. 1883.] 

No. 7804. 

DERBY ET AL , Respondents, v. STEVENS et al., Ap- 

PELLANTS. 

OoBPOBATioN — Stockholdbbs — ACTION — JuBisDioTiON — CouBT. Under the 
former Gonstituion, to bring a case nnder Section 322 G. G. within 
the inrisdiction of the District Gonrt, a plaintiff had to challenore as 
due to him $300 or more from one or more, or aU of the defendants 
separately. 

Id. If the creditor demanded a judgment for more than $300 against one 
of the defendants only, the District Gonrt had jurisdiction only to 
render a judgment based upon such demand — a demand for judgment 
against the particular defondant. 



296 Debby et al. v. Stevens et al. 

Costs. There is do anthority for the joint jadRment for costs against all 
the defendants. The action is for the recovery of '* money or dama- 
ges," and plaintiff has recovered no judgment, joint or several, for 
$300 or over (0. 0. P., 1022). Plaintiff was not entitled to any costs. 

Appeal from Superior Court, San Francisco. 

JE. B. & J. W. Mastich and H. A, Powell for respondents. 
Curiia H. LincUey for appellants. 

McKiNSTRY, J., delivered the opinion of the Court: 

From the moment a debt is created by a corporation , each 
of the then stockholders becomes primarily liable for his 
proportion of such debt. Neither by the Constitution, 
nor by any statute, are the several stockholders made jointly 
liable to each of the creditors of the corporation. Section 
322 of the Civil Code authorities two or more separate ac- 
tions to be united in one, but the issues to be joined be- 
tween the plaintiff and each of the defendants are separate, 
and may be very different, and by the express language of 
the section a several judgment must be rendered as between 
the plaintiff and each of the defendants. 

The present action was brought in the District Court. 

The sixth section of Article VI of the Constitution of 
1849, as amended in 1862, provided : * ' The District Courts 
shall have original jurisdiction * * * in all cases at 
law * * * in which the demand exclusive of interest 

* * * amounts to $300," etc. 

Under the former Constitution, to bring a case under 
Section 322 of the Civil Code within the jurisdiction of the 
District Court, a plaintiff had to challenge as due to him 
$300, or more, from one or more, or all of the defendants, 
separately. A demand supposes a tribunal or person on 
whom it is made; the demand spoken of in the Constitution 
is a demand for judgment, evidenced by the prayer of the 
complaint and a statement of facts which can uphold the 
judgment prayed for. If a stockholder's proportion of a 
certain debt is less than $300, and the creditor sues the 
stockholder for such proportion, the former does not denaand 
a judgment against the latter for $300 or more. If the cred- 
itor shall unite as defendants other stockholders, the pro- 
portion of each of whom is less than $300 the creditor does 
not demand a judgment of $300 or more against the de- 
fendants severally, nor does he demand (under Section 322 
of the Civil Code he is not authorized to demand) a judg- 
ment for $300 or more against the defendants jointly. In 
such case the plaintiff does not pretend to demand a judg- 
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ment against any one for $300 or more; he demands a several 

J'udgment against each of the defendants in a sum less than 
)300. If the creditor demanded a judgment for more than 
$300 against one of the defendants only (as in the case be- 
fore us), the District Court had jurisdiction onlv to render 
a judgment based upon such demand — a demand for judg- 
ment against the particular defendant. 

The section of the Civil Code does not purport to provide 
that the actions therein authorized may be brought in the 
District or Superior Court, without regard to the judgments 
demanded ; it provides that certain actions may be brought. 
The matter of jurisdiction is left intact, and a party pro- 

Eosing to bring the suit must select the appropriate forum. 
I he demands a judgment against one of the stockholders, 
defendants, or a several judgment against more than one, 
for $300 or more, the Superior Court has (as the District 
Court had) jurisdiction to render a judgment against such 
defendant or defendants. If in the same action he demands 
a judgment for less than $300 against any of the defendants 
the Superior Court has no jurisdiction to enter a judgment 
in plaintiff's favor against those defendants of whom he has 
so demanded less than $300. 

But when the plaintiff has demanded $300 or more as 
against anv defendant, the District Court had, and the Super- 
ior Court has jurisdiction to enter a judgment for less than 
$300 against such defendant. 

The action should have been dismissed as to all the de- 
fendants except H. W. Thomas, and a judgment entered 
against Thomas for $280 65-100. 

Whether the judgments be or be not valid as against the 
defendants, other than Stevens or Thomas, inasmuch as 
Stevens alone has appealed, we are only required to order 
that the judgment be reversed as to defendant Stevens. 

There is no authority for the joint judgment for costs 
against all the defendants. This action is for the recovery 
of *' money or damages," and plaintiff has recovered no judg- 
ment, joint or several, for tnree hundred dollars or over. 
(C. C. P. 1,022.) Plaintiff was not entitled to any costs. It 
is not necessary to decide whether, in case he had recovered 
several judgments against two or more of the defendants, 
plaintiff would have been entitled to full costs against each 
or whether the Court could divide the costs. 

Judgment reversed and cause remanded with direction to 
the Court below to enter judgment in accordance with the 
views herein expressed. 

We concur: Boss, J., Morrison, C. J., McKee, J. 
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[Filed October 30, 1883.] 

No. 9277. 
CASSIDT, Petitioner, v. SULLIVAN, Eespondent. 

Pbohibition — Tbial by Jubt in Divobce Cases. Art. 1, Sec. 7 of the 
Oonstitation, which reads: **The right of trial by jury shall be se- 
cured to all and remain iaviolate," does not apply to divorce cases. 
It applies only to cases where the right of trial by jury existed at 
common law. 

Mand^tmuB. 

By the Court : 

This is an application for a writ to compel the respondent. 
Judge of the buperior Court, to have the issues of fact, in a 
divorce case pending in said Court, tried by a jury. The 
clause of the Constitution mainly relid on reads as follows: 
'* The right of trial by jury shall be secured to all and re- 
main inviolate." (Const., Art. 1, Sec. 7.) This implies the 
existence of the right. To secure is not to create or acquire, 
but '*to make safe; to relieve from apprehension of, or ex- 
posure to, danger; to guard, to protect." — Webster. Under 
the provisions of other Constitutions and statutes quite as 
broad as the clause above cited, it has uniformiv been held 
that the right to trial by jury was not intended to be extended 
to cases in which the right did not exist at common law. 
And the counsel for petitioner concedes that this has become 
too well established as to equity cases to admit of a change 
of the rtile in that respect by the Courts. 

But the counsel insists that an action of divorce is not a 
case in equity, and cites the clause of the Constitution which 
confers jurisdiction on Superior Courts to show that actions 
of divorce are mentioned separately, as if they were diflfer- 
ent and distinct from cases in equity. Admitting all that he 
claims in this respect, it by no means follows that the right 
of trial by jury is given in divorce cases. The right is denied 
in equity cases, not because they are equity cases, but be- 
cause no such right ever existed in equity cases; and by parity 
of reasoning itshould be denied in divorce cases because no 
such right ever existed in divorce cases. In Koppikus v. State 
Capital Commissioners (16 Cal. 248), the Court, Field, C. J., 
delivering the opinion, said: **The provision of the Consti- 
tution, that ' the right of trial by jury shall be secured to all. 
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and remain inviolate forever,' applies only to civil and crim- 
inal cases in which an issue of fact is joined. The language 
was used with reference to the right as it exists at common 
law. * * * It is in this common-law sense that the lan- 

fuage has always, been regarded by the Courts of this State, 
t is a right ' secured to all,' and inviolate forever, in cases 
in which it is exercised in the administration of justice ac- 
cording to the course of the common law, as that law is un- 
derstood in the several States of the Union. It is a right, 
therefore, which can only be claimed in actions at law, or in 
criminal actions where an issue of fact is made by the plead- 
ings. It is, therefore, quite immaterial whether an action of 
divorce be a case in equity or not, so long as it is a case in 
which the right of trial by jury did not exist at common law, 
or otherwise, the clause of the Constitution relied on does 
not apply to it. 

Application denied. 



Department No. 2. 



[Filed October 29, 1883.] 
' No. 7648. 

DOEEFLEE, Eespondent, v. SCHMIDT, Appellant. 

Appeal from Superior Court, Alameda County. 

Thos. Watt for respondent. 
H. S, Mulford for appellant. 

By the Court : 

The proof of .service of the summons was insufficient. 
Maynard v. McCrellish, 57 Cal., 355, was decided upon a 
similar state of attempted proof. The statement in the affi- 
davit used on the motion to set aside the default cannot be 
deemed a waiver of the service. We cannot look beyond 
the judgment roll for the purpose of ascertaining the valid- 
ity of the judgment. 

It is argued that the complaint does not state facts 
sufficient to constitute a cause of action, in that he does 
not aver a delivery of the deed. We think the point is well 
taken. 

Judgment and order reversed and cause remanded for 
further proceedings. 
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[Filed November 5, 1883.] 
No. 8590. 

In the Matter op the Estate op PHILIP G. MABBET, 

Deceased. 

AppkaIi — ExBGUTOB — Claim . Appeal of ezeontor from a decree of settlement 
and distribution dismissed. He cannot in any case litigate the claim 
ot one legatee as af^ainst the others at the expense of the estate. 

Id. a fortiori when he himself is the legatee whose claim he is attempting 
to maintain, at the expense of the estate, in his capacity of execntor. 

McKiNSTRY, J., delivered the opinion of the Court: 

The appeal of the executor from the decree of settlement 
and distribution must be dismissed. He cannot, in any case, 
litigate the claim of one legatee as against the others at the 
expense of the estate. (Bates v. Byberg, 40 Cal. 466.) 

A fortiori when he himself is the legatee whose claim he 
is attempting to maintain, at the expense of the estate, in his 
capacity of executor. 

Appeal dismissed. 

We concur: Boss, J., Myrick, J., SharjDstein, J. 

DISSENTING OPINION. 

I dissent. In my judgment the appeal is taken by the leg- 
atee, and not by the executor. The legatee and the executor 
are one and the same person. The notice of appeal is as 
follows : 

" Tou will please take notice that Eoderigo Wilkinson, the 
executor of the last will and testament of Philip Gonzalez 
Marrey, hereby appeals to the Supreme Court of this State 
from the decree of settlement and distribution of said es- 
tate therein made and entered in the said Superior Court on 
the 30th day of June, a. d. one thousand eight hundred and 
eighty-two. ' 

As I read this notice, the words ' ' the executor of the last 
will and testament of Philip Gonzalez Marrey," following 
"Eoderigo Wilkinson," are merely descriptive of the indi- 
vidual as the same person who was the executor of the last 
will and testament of the testator named, and does in no 
manner signify that he appeals in his capacity a« executor. 
The construction that the appeal is taken by Wilkinson as 
executor, appears forced and is not justified by the words 
used. In a question of doubt the rule Benignae faciendae 
sunt interpretationes propter slmplicUatem lavcorum ut res magis 
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vcHeat quam pereat applies, a rule that has been applied to a 
great variety of documents. (See Boe v. Iranmarr, Willes, 
B. 682, and notes to this case in 2 Smith's Lead. Cas. 511, 
515; Broom's Leg. Max., pp. 521-2, etc.,) and we see no . 
reason why it should not apply to a notice of appeal. Under 
the benign operation of this rule, the appeal is not allowed 
to perish but is preserved. ^ Thornton, J. 

1 concur: McKee, J, 



In Bak£. 



[Filed November 5, 1883.] 

No. 10,874. 
Ex Parte BENNINGEB. 

Obdinance — San BEBNiBDiNo. The objections to the so-called 'Miqaor 
license law," adopted by the Board of Supervisors of San Bernardino, 
that it was adopted at a time when the Board was not legally in session, 
and that it is unreasonable and oppressive and in restraint of trade, 
are held untenable. 

Id. Section 22 of the *' County Government Act ** did not put an eild to the 
May session of the Board which was legally commenced and con- 
tinued under Section 4032, Political Code. It is not so inconsistent 
with the last-mentioned section as to annul a meeting legally existing 
at the time it went into effect. 

Appeal from Superior Court, San Bernardino County. 
Byron Waters and H. M. Willis for petitioner. 

By the Court : 

The petitioner is in custody under a warrant of arrpst 
duly issued upon a complaint charging him with a yiolacion 
of a certain ordinance adopted by the Board of Supervisors 
of San Bernardino County, which he claims to be void. 

The ordinance is said to be void for two reasons : first, 
because adopted at a time when the Board was not legally 
in session, and, secondly, for the reason that it is unreason- 
able, oppressive and in restraint of trade. It was adopted 
pursuant to the Act of the Legislature approved and which 
went into effect March 13, 1883. (Stats. 1883, p. 297.) At 
that time Section 4032 of the Political Code read: *'The 
regular meetings of the Boards of Supervisors must be held 
at their respective county seats on the first Mondays in May, 
August, November and February of each year, and must 
continue from time to time until all the business before 
them is disposed of. * * * " Pursuant to this authority 
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of law the Board of Supervisors of San Bernardino County 
met in regular session on the 7th day of May, 1883. Not con- 
cluding its labors on that day, it adjourned until the next, 
and so on to and including the 16th day of Mav, on which 
day the ordinance in question was adopted. We do not 
understand counsel to deny that the Board was legally in 
session on the 16th of May, unless it be that it was deprived 
of the power to act by reason of Section 22 of the Act com- 
monly called the County Government Act, which, it is said, 
went into effect on the 14th of May. That section reads: 
"The Board of Supervisors must by ordinance provide for the 
holding of regular meetings of the Board at their respective 
county seats." We do not think this section put an end to 
the May session of the Board, which was legally commenced 
and continued under Section 4032 of the Political Code. It 
is not so inconsistent with the last mentioned section as to 
annul a meeting legally existing at the time it went into 
effect. Nor do we think the provisions of the ordinance 
come within the rule that would justify us in declaring it 
void because unreasonable, oppressive or in restraint of trade. 
Writ dismissed and prisoner remanded. 



In Bank. 

[Filed October 12, 1883.] 
No. 10,821. 
THE PEOPLE, Eespondent, 

GEOEGE A. WHEELEB, Appellant. 
Appeal from Superior Court, San Francisco, 

Attorney General for respondent. 
C. H. ff^oZ^ for appellant. 

By the Court : 

This cause was submitted without oral argument, no 
points or authorities being on file. Leave was granted to 
file briefs within a specified time, which time was extended. 
Such extension of time has expired, and no briefs, points or 
authorities have been filed. We therefore have not had the 
aid of counsel in the examination of the case. We have, 
however, carefully examined the transcript, and we find no 
eiYot. 

The judgment and orders appealed from are affirmed, and 
thecaiiieifremandedforfartherproceedings according tolaw. 
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Department No. 1. 



[Filed November 7, 1883.]' 
' No. 8956. 
HAEVET, Bespondent, 

V. 

FOSTER AND KRAFT, Appellants. 

Shebiff — Attachment — ^Exscution — Subplub. The action was against de- 
fendants (Foster, Sheriff, and Kraft, mortgagee), to recover a surplus 
remaining after satisfaction of Kraft's foreclosure decree, under which 
Kraft purchased the premises. It was alleged that, by oollusiou 
between Foster and Elraft, the latter retained such surplus. Before 
foreclosure proceedings an attachment suit had been commenced by 
plaintiff against the mortgage debtor, Logan, and levied on the mort- 
gaged land. After foreclosure decree, plaintiff obtained judgment, 
execution issued, and as to nearly all of it defendant, Sherifit, returned 
the execution unsatisfied. On the trial of this action objection was 
made to plaintiff 's affidavit for attachment against Logan, as having 
been insufficient. Held the lien of the attachment was valid as 
against defendants. 

Attachment —Affidavit. Whatever irregularities may exist in the proceed- 
ings of an attaching creditor, other attaching creditors cannot make 
themselves parties to those proceedings for the purpose of defeating 
them on that account. 

Id. Any irregularities in obtaining an attachment are waped by the defend- 
ant to the action when he appears and answers, without the taking 
advantage of them by motion or otherwise, in the course of the pro- 
ceedings. 

Shebiff — Actions Against. A Sheriff cannot make any defense inconsistent 
with his return. He is concluded by his return when it is set up by 
any party who may claim something under it. 

Id. Where at a judicial sale property brings more than the amount of the 
execution, if the officer fails to pay the excess, or see to it that it is 
paid to the defendant, he and the sureties on his official bond are 
liable in an action of debt at the suit of the defendant for the excess. 

Id. An action may be maintained by the execution creditor for money col- 
lected by the Sheriff upon an execution. 

Id. Statutory remedies are cumulative, and leave the common law reme- 
dies unimpaired. 

Findings. As the answer consists only of general and specific denials of 
the averments of the complaint, the finding '* that all the allegations 
of the plaintiff 's complaint are true " covers all the issues of fact. 

Appeal from Superior Court, Tehama county. 

Cfuxdburne and Ellison for respondent. 
Cadwcdader and Chipman & Oarter for appellants. 

McKiNSTRY, J., delivered the opinion of the Court: 

As the answer consists only of general and specific denials 
of the averments of the complaint, the finding 'Hhat all the 
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allegations of the plaintiff 's complaint are true " covers all 
the issues of fact. 

The attachment affidavit filed by plaintiff in the action 
Harvey v. Xo^an stated that the indebtedness from the defend- 
ant to the plaintiff therein had not been secured by any mort- 
gage or lien, * ' or, if originally so secured," such security had 
become valueless. The affidavit fails to state the amount of 
the indebtedness due from Logan to Harvey. (0. C. P., 
540). 

If the defendant in the action, Earveyy. Logan, had moved 
to dissolve the attachment, it would have been the duty of the 
Court to have ordered the attachment to be dissolved. ( WUke 
V. Cohn, 54 Cal., 212; Hawley v. Delmaa, 4 id,, 195). But 
the lien of the attachment was valid as against the present 
defendants. 

Fridenberg \. Pierson, (18 Cal., 152), was a bill in equity 
alleging that both plaintiff and defendant were attaching cred- 
itors, the defendant's attachment (upon insufficient affidavit), 
having been first issued and levied, and prayed that the de- 
fendant's attachment be set aside in favor of the plaintiff. 
The Court held that the bill could not be maintained, citing 
Drake on Attachment, Sec. 771: ''Whatever irregularities 
may exist in the proceedings of an attaching creditor, it is a 
well settled rule that other attaching creditors cannot make 
themselves parties to those proceedings, for the purpose of 
defeating them on that account." Hawley v. Ddmas, (4 Cal., 
195), was an appeal from an order quashing an attachment. 
So also was WUke v. Cohn. (54 id,, 212). In Porter v. Pico 
(55 id,, 173), it was said: "Any irregularities in obtaining it 
(the attachment) were waived by the defendant to the suit 
when he appeared and answered, without taking advantage of 
them by motion or otherwise in the course of the proceed- 
ings. The process is merely auxiliary and the judgment in 
the action cures all irregulcErities." The transcript shows 
that in the action Harvey v. Logan the defendant appeared, 
etc. If the transaction connected with the sale under the 
mortgage decree could be held to constitute Kraft, the mort- 
gagee, successor in interest to Logan's statutory right of re- 
demption, he acquired by it no right to attack the lien of the 
attachment, since Logan had none. (Drake on Attachment, 
Sees. 87, 112, 124, 143, 185, 273). 

The Sheriff's return to the order of sale shows that he re- 
ceived at the mortgage sale the sum of $15,753 cash. He 
cannot make any defense inconsistent with bis return. (Free- 
man on Executions, 450; Ferguson v. Tidt, 8 £ans. 370.) A 
sheriff is concluded by his return when it is set up by any 
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party who may claim something under it. (Crocker on 
Sheriffs, 46). 

Where at a judicial sale property brings more than the 
amount of the execution, if the officer fails to pay the excess, 
or see to it that it is paid, to the defendant, he and the sure- 
ties on his official bond are liable in an action of debt at the 
suit of the defendant for the excess. (State v. Noel, 5 Ired., 
357.) And an action may be maintained by the execution 
creditor for money collected by the Sheriff upon an execu- 
tion. (Nelson v. Kerr, 59 N. T., 224; Helms v. Wilson, 18 
Ala., 650.) Statutory remedies are cumulative, and leave 
the common law remedies unimpaired. (Freeman on Ex., 

488.) , 

In the case before us the plaintiff has shown that he is 
entitled to receive from the Sheriff the excess of the pro- 
ceeds of the sale beyond the amount of the sale, costs, etc. 
Upon principle he should recover in an action against the 
Sheriff; and under the peculiar facts pleaded and proved, he 
was justified in joining Kraft as defendant. 

Judgment and order affirmed. 

We concur: McKee, J., Boss, J. 



Superior Court of the City and County of San 

FranciscOy State of California. 



Department No. 6. 



JAMES M. BBAZELL, Plaintiff, v. GEO. B. WELLS, 
JAMES 0. FLOOD et al., Defendants. 

No. 9622. 

Where B. W, & H. went to Nevada to examine a mine, with the verbal tin- 
derstanding that if they liked it and could get a bond on it, they 
would be equally interested, and after examining and reporting this 
mine, H. and one S, went to view another mine while B. and W. 
took the train for Virginia City, bat hearing of the Mt. Gory mine, 
stopped off and examined it and got a verbal offer from the owners to 
sell them the mine for $16,000.00, within fifteen days, which offer 
they did not accept, and W. then proposed to B. that he (W.) would 
endeavor to get F. to buy the mine and carry them an interest, which 
was acceded to by B., and W. thereupon procured F. to buy the mine 
with his own funds and carry him (W.) a fourth interest, but with 



306 James M. Bbazell v. Geo. E.. Wells et al. 

the verbal anderstAnding between W. & B. that the latter was to be 
equally interested with him in the one-fonrth on payment of his share, 
$2,000 of the purchase money: Eeld, that this did not create a part- 
nership between B. and W. nor a trust In B's favor which Equity 
could enforce, 

McKoon & Towle and William H. Sears for plaintiff. 
Mesick & Maxwell^ W. H, L, Barnes and D, M. Ddmas 
for defendants. 

Oral opinion of Judge Edmonds delivered in open Court, 
November 20th, 1883, on decision of the motion to dis- 
solve the injunction. 

This is a motion to dissolve an injunction. The argument 
in the case commenced on Friday, and continued on Satur- 
day, Monday, Tuesdiiy and Wednesday, of the following 
week. 

The case is an important one and arises out of an alleged 
contract of partnership between the plaintiff, Brazell, and 
George K. Wells. Suit was commenced to dissolve this 
partnership, to reach property in the hands of third per- 
sons and establish a trust m favor of the partnership arising 
out of the transactions set forth in the complaint. An in- 
junction was granted on the complaint; afterwards the com- 
plaint was amended so as to include a corporation to which 
this propertv had been conveyed, and the injunction was 
made to include the corporation and restrain a sale of the 
property. On the coming in of the answers of the defend- 
ants, they moved to dissolve this injunction upon the plead- 
ings and upon the deposition of the plaintiff, Brazell, taken 
on behalf of the defendants. The plaintiff seeks to sustain 
his bill by additional affidavits, of which a large number 
were read on the hearing, but plaintiff 's case should stand 
or fall upon his "own testimony, which, for the purposes of 
this motion, I take to have stated the facts substantially as 
they took place. 

I'he property consists of a mine — the Mount Cory Mine 
in the State of Nevada, said to be very valuable, and alleged 
to be worth $10,000,000 and upwards; which mine was pur- 
chased by James C. Flood, in the name of George K. Wells, 
a conveyance then taken by Flood, and by Flood conveyed 
to the Mount Cory Mining Co. 

We are met at the outset of the investigation in this case 
with a difficulty arising out of the Statute of Frauds, as the 
contract of partnership was by joaroi — all the contracts be- 
tween the parties were by parol. If this trust which it is. 
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sought to have established, can be held to arise, it must arise 
out of the traDsactions between the parties — not out of the 
contract. A Court of Equity lays hold of the transactions 
of the parties and establishes a trust in favor of a party who 
is in Equity entitled to the land although the legal title is in 
the name of another, but in such case where the contract is 
by parol it does not undertake to treat the contract as valid 
and could not do that any more than a Court of Law, in the 
teeth of the Statute which declares it invalid, but it holds 
the trust to arise out of the transactions between the parties. 
Thus, where land is purchased in the name of A. and the 
purchase-money is paid by B. a trust is held to result in 
favor of B., and where B. pays only a part — as one-half or one- 
fourth of the purchase-money, a trust results in his favor 
pro tanto. So where the party making the purchase — taking 
title, I should say, in his own name, himself advances the 
purchase price out of his own funds, but by way of loan to 
the other party, a trust is held to result in like manner 
to the party for whom the purchase was made, equity treat- 
ing him as the party who pays the purchase price, he being 
responsible to the other for the consideration; the trustee in 
such case having a lien of course upon the land for his ad- 
vances. So, where there is an existing partnership and lands 
are purchased with the partnership funds by both or one of 
the partners and the title is taken in the name of one, a trust 
results in like manner to the firm, to the partnership, and the 
land is treated in equity as partnership property, and dealt 
with accordingly. But, it is claimed that the rule goes further 
and that it is competent to establish a partnership between 
the parties by parol, and that when that fact is established 
equitv will treat lands purchased by either partner, though 
with his own money, as partnership property, and deal with 
it accordingly; that the contract of partnership is an ex- 
ception to the general rule in regard to parol contracts, and 
once established, though by parol, equity is to treat it pre- 
cisely the same as though it was in writing, and without re- 
gard to the question whether or not the land was purchased 
with the partnership funds . There are a few cases which seem to 
go to that length, but those cases I will not undertake 
to discuss, on the decision of this motion. I hold the 
rule to be otherwise. I think the weight of authority is 
decidedly the other waj^, and still, if the case turned alone 
upon this question, I should feel strongly inclined to con- 
tinue this injunction in order that the question might be 
taken to the Supreme Court and settled by the Court of 
last resort. 
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But passing that question, let us see if in this case there 
was any contract of partnership between these parties — 
Brazell and Wells — ^for if there was no such contract, the 
plaintiff's case must fall, and this suit will have to be dis- 
missed, as it is a suit brought to dissolve a partnership. As 
I Said, the plaintiff's deposition has been taken, and there- 
fore on the decision of this motion the Court will treat the 
ease precisely as though it had been tried and a mo- 
tion for a non-suit were made upon the plaintiff's own testi- 
mony. The plaintiff cannot ask for anything fairer than to 
have the case determined upon his own statement under 
oath. The facts as detailed by him are substantially these: 
Brazell, Wells and one Humbert, were intimate friends in 
the city of San Francisco, all having something to do with 
mines. In the summer of 1882, in the latter part of May, 
these three went to Nevada, partljr for the purpose of a vaca- 
tion and recreation, and partly with a view of looking out for 
mining properties. Wells had received a letter from a friend 
of his, one Ernst, giving a somewhat glowing account of a 
mine inMevadain which Ernst was interested, desiring Wells 
to come up and look at it. This letter was shown by Wells 
to Humbert and Brazell. After some talk between them 
it was agreed that they should go to Nevada together and 
look at this mine, and that ii they liked it and could 
get a bond upon it they three woula be equally interested 
m whatever resulted therefrom. They went. They saw 
the mine. They did not like it. They rejected it. On 
their way from the mine, I think at Luning, they met one 
Hank Smith, another mining expert I believe, who was also 
out upon the same lay, and they four agreed to go and look 
at another mine called the Lotta. Then it was understood 
between them that if anything came out of it they four 
should be equally interested. They went and were refused 
permission to see the Lotta and returned. The next day 
Smith and Humbert got permission to go into the Lotta. 
Brazell and Wells took the train to Virginia Oity. On their 
way they heard of this Mount Cory mine, and w.ere induced to 
stop over at Hawthorne for the purpose of seeing some speci- 
men samples which Stoner, a hotel keeper at Hawthorne, had 
on view. They saw Stoner and the samples and were induced 
to go and see the mine. They liked it and endeavored 
to get a bond upon it, but the owners refused to bond the 
mine and they came away. One of the owners did say 
before they left, that if they could make their arrangements 
before the 16th of June to pay the price they asked for the 
mine he would consider it a sale. This offer was not ac- 
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cepted. When they got back to Hawthorne they saw Stoner 
again who, it seems, had some sort of verbal authority from 
the owners, and Stoner told Brazell substantially that they 
could have the mine for $16,000, $15,000 for the owners 
and $1,000 for himself as a commission, at any time 
before the loth dav of June. This offer was not ac- 
cepted, but Brazell said they "would see," meaning 
that they desired to have some assays made; they had 
taken samples of the ore and were going to have assays 
made.. They left for Virginia City,' and on their way 
Wells suggested to Brazell that he thought he could get 
Flood to buy this mine and carry them an interest, but 
the mine had to be examined and passed upon by McKenzie. 
He further suggested that this was their "pigeon," to use 
his own language, and he did not desire Smith and Humbert 
to have any interest in it. They had some discussion over 
that. Brazell did not think it quite fair, or a matter 
of policy to leave Smith and Humbert out, and it does 
not seem to have been settled between them whether 
Smith and Humbert were to have a part of the "pigeon" 
or not. Neither does it ever appear to have been settled 
quite between them by any agreement or arangement or 
understanding. They came home to San Francisco and 
Wells did induce !lflood to send McKenzie to examine 
the mine. McKenzie made a favorable report, land Flood 
bought the mine with his own money, for his son and 
for McKenzie and Wells. I am stating these facts as 
strongly as they will bear in favor of the plaintiff. Before 
the mine was purchased. Wells saw Brazell and told him 
that Flood was going to purchase the mine for his son and 
give him a one-half interest, and give McKenzie one-auarter 
and he, Wells, another quarter of the mine. Wells was 
then just on the point of going up to Nevada to complete^ 
the purchase, when he told this to Brazell, and he said 
" Brazell, we will have to put up some money on this," and 
asked Brazell if he could raise $2,000, which would be his 
share of that division. Brazell said he could, and they 
parted. Wells went to Nevada and completed the purchase, 
taking the title in his own name and immediately conveying 
to Flood who, as I said, soon after conveyed to the Mount 
Cory Mining Co. 

Now, where several persons agreed together to go out pros- 
pecting for quartz, and to be equally interested in whatever 
mines they or any of them might discover and locate, and one 
of the number located a mine in the name of himself and his 
associates, it was held by the Supreme Court of this State^ 
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in Gore v. McBrayer (18th Cal. 583) that the parties held the 
mine as tenants in common and not as partners; that the 
arrangement between them did not constitute either a gen- 
eral, or a mining partnership; and I think 'the result of all 
the authorities in this State to be, that such a transaction 
does not of itself constitute a partnership, but there must be 
something more, as where the owners of the mine work it — 
unite and co-operate in working or developing the mine 
together, that constitutes a mining partnership; or they may 
by agreement constitute themselves general partners, both 
in the mine and in the profits derived from working it; and 
I take it that it makes no difference that the mine is not ac- 
quired by discovery and location but by purchase. In this 
case there was no agreement to work the mine. The agree- 
ment between the parties, as alleged in the complaint and de- 
tailed by Mr. Brazell, did not look to working, or spending 
money on the mine in working or developing it, but simply to 
its acquisition. And if Brazell and Wells had actually acquired 
this Mount Cory mine, with their oion funds and in their 
joint names, they would not under this agreement have been 
partners in the mine, but simply tenants in common. Again, 
they did not pay for the mine, either with their individual 
money, or with any partnership funds. There were no 
partnership funds. It was contended on the argument that 
this verbal option to purchase was to be treated as partner- 
ship funds — as a bond we will call it, voidable because not 
in writing, but which, inasmuch as the mine owners did not 
repudiate it, but consented to convey, or complete the con- 
tract, might be treated the same as though it were in 
writing; and the argument is, if this had been in writing 
and sold and disposed of by the co-partnership to Flood, 
it might by a stretch of reasoning be treated as partner- 
ship funds, which paid for the mine. 

If the offer had been accepted there might have been more 
force in the argument, but there was no acceptance of the 
offer and consequently no contract, not even a verbal one, 
between this firm, so called, and the owners of the mine. 
The firm, therefore, had nothing of value that could in any 
sense be called partnership funds or property. The case 
which is decisive on this point is Ehle v. Judson, (24 Wend. 
97), a precisely similar case in this respect. 

So, leaving out all the other parts of the narrative, the sole 
transaction from which this trust could be said to arise is the 
conversation which took place between Wells and Brazell on 
the cars cominpj home, when Wells suggested to Brazell 
that he thought he could get Flood to purchase this 
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mine and carry them an interest. There is no contract 
of partnership arising out of that transaction, and I see no 
possible way in which a Court of equity can impress a trust 
on this property held in the name of Flood or in the name 
of this corporation, or in which it could have impressed a 
trust in favor of Brazell, if Wells himself had purchased, 
mid obtained the title in his own name and with his own funds. 

I shall therefore have to grant this motion to dissolve the 
injunction, and I grant it upon the ground that it appears 
from the plaintiff's own deposition that there was no contract 
of partnership between him and Wells. ^ 

In open Court, November 20th, 1883. 



Abstracts of Recent Decisions. 



Will — ^Rules for Construction. In the construction of a will 
the following are three cardinal canons to ascertain and give 
effect to the intent of the testator. First, regard must be had/ 
to the whole scheme of the will, and if it is found that a partic- 
ular intent is inconsistent with the general intent, the former 
must give way to the latter; second, the order in which words 
are placed is not to be considered exactly, if a different arrange- 
ment will better answer the apparent intent of the testator; 
thiifl, no presumption of an intent on the part of the testator to 
die intestate of any part of his property is to be made when bis 
words, as found in the will, can be construed to dispose of the 
whole of it. Ferry's Appeal, S. C. Pa., Feb. 26, 1883; 40 Leg. 
Int. 295. 

Action on Attachment Bond — ^Action for Maliciously Suing 
OUT Attachment. The bond required upon suing out an attach- 
ment is conditioned that the plaintiff will pay to the defendant 
his costs and damages sustained by reason of the attachment, if 
the defendant recovers judgment. An action upon this bond is 
ex contractu, and the damages are limited to injury sustained by 
being deprived of the use of the property, or by its loss, de- 
struction or deterioration, together wifli costs of suit. For all 
oiJier injuries sustained, the defendant must sue the plaintiff 
alone in the case. This action is ex delicto. Both actions may 
be brought. The parties, the proof, the damages and the nature 
of the action are different; {Hall v. Forman^ Court of Appeals 
of Ky., 2 Ky. L. J. & Rep. 140.) 
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New Law Publications. 



Federal Bepobteb, voh 16 (bound vol.), Bobert Destey, Editor, 

West Publishing Company, St. Paul. 
This volume contains all the decisions of the U. S. Circuit and 
District Coujts issued in June and July, 1883. 
Sutherland on Damages (Volume 3): Callaghan & Co., Chicago, 

Publishers. 

We have already favorably noticed this work, o;i the issuing 
of the previous volumes. The subjects treated in this last vol- 
ume are Agency, Insurance, Landlord and Tenant, Carriers, 
Telegraph Companies, Breach of Marriage, Promise, Ejectment, 
Injuries to Beat Property, Trespass to Personal Property, Con- 
version, Beplevin, Fraud, Slander and Libel, Malicious Prose- 
cution, Seduction, Personal Inquiry. This volume completes 
the work, and gives the bar a most valuable text book. We 
have examined it carefully, and speak knowingly in our com- 
mendation. 

Law of Fratebnities and Societies: By A. J. Hirschl of the 
Davenport (Iowa) Bar. William H. Stevenson, St. Louis, 
Publishers. 

This book is a compilation of the law relating to Masons, Odd 
Fellows, Chosen Friends and like orders, as contained in the 
.decisions of the Courts of various States. To those interested 
in such societies this book ought to be very useful. 

Trial Practice and Trial Lawyers. A Treatise on Trials op 
* Fact before Juries: By J. W. Donovan. William H. 

Stevenson, St. Louis, Publishers. 
This is an extremely readable book, full of interesting anec- 
dotes of great and successful advocates, and replete with wise, 
practical suggestions drawn from the experience of these emi- 
nent practitioners. A work like this is refreshing, after work- 
ing hours over reports and text books. 

Elements of the Law of Domestic Belations and of Emploteb 
AND Employed: By Irving Browne, Soule and Bugbee, Pub- 
lishers. 

This, in the language of the authors, is a sort of primer of the 
legal principles relating to the law of Domestic Belations. It 
is an attempt to present a brief, but comprehensive, summary 
of the body of this law. To students this work is invaluable. 
To laymen it would be easy, interesting reading. The author 
has condensed the law into a convenient shape and has clothed 
it in simple language and an e very-day style. We wish that 
there were more of just such books. 
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Vol. Xn. Nov. 17, 24, and Deo. 1, 1883. Nos. 13, 14, 16. 

Cuireiit Topics. 

WEST COAST EEPOETEE. 

On January 3d, 1884, Messrs A. L. Bancroft & Co. will issue 
the first number of the West Coast Eeporter, a weekly law 
journal having for its special features: 1. — The decisions as 
fast as filed, of the following Courts: U. S. Circuit of Califor- 
nia, U. S. District of California, XJ. S. District of Colo Ado, 
XJ. S. District of Nevada, XJ. S. District of Oregon, Supreme 
Court of Arizona, Supreme Court of California, Supreme ^Court 
of Colorado, Supreme Court of Idaho, Supreme Court of Mon- 
tana, Supreme Court of Nevada, Supreme Court of New Mex- 
ico, Supreme Court of Oregon, Supreme Court of Utah, Su- 
preme Court of Washington, Supreme Court of Wyoming. 

2. — Short and continued editorials on subjects of legal value 
on this coast and generally. 3. — ^Notices of new law books. 
4. — Miscellaneous notes on legal matters. 

It will be seen that the aim of the publishers is to give to 
their subscribers the opinions in full of Jive XJ. S. Courts and 
eleven States and territories. The scope of this enterprise far 
exceeds that of any yet attempted on this coast, and will entail 
great labor and expense. The publishers have secured for their 
editorial department the services of the well known law writer, 
John Norton Pomeroy, LL. D. This is indisputable evidence 
of the well meant purpose to fix a high standard for their mag- 
azine. The opinions which will be embraced by the publication 
will exceed 5000 pages per annum — ^the decisions of 16 Courts — 
a library in itself. This work cannot be continued without the 
aid of every lawyer on the coast. It is an enterprise worthy the 
support of them all. The publication of a law journal on this 
coast will admit of no rivalry. Our arrangements with the pro- 
prietors of the . new journal are entirely satisfactory, and with a 
view of giving no embarrasment to an undertaking which offers 



314 WmANS V. The Sierba Lumbeb Co. 

so much to the bench and bar, we have determined to cease the 
publication of our Pacific Coast Law Journal during the last 
week in December, and wish the ''West Coast Reporter" a 
long and successful career. 



Supreme Court of California. 



Department No. 1. 



fFiled November 26, 1883.1 
. No. 8900. 
WINANS, Eespondent, 

THE SIERRA LUMBER COMPANY, Appellant. 

ConHiaot — iNSTBaonoN. Breach of contraot, verdiot for plaintiff and appeal 
by defendant. Judgment reversed beoause of an anintelligible in- 
strnction as to the measure of damages. 

Appeal from Superior Court, Tehama County. 

Chadboume and Ellison for respondent. 
Chipman & Garter for appellant. 

Ross, J., delivered the opinion of the Court: 
The plaintiff sued the defendant for breach of a contract 
alleged to have been made between them in March, 1881, in 
respect to the manufacture of lumber. The complaint 
charges that at the time stated the defendant was the owner 
of two steam sawmills, known as the Champion and Yellow 
Jacket mills, and of a large quantity of timber lands in the 
vicinity of the mills — all in Tehama County — together with 
a lumber yard and planing mill, and also a water flume, ex- 
tending from the Champion Mill to the lumber yard and 
planing mill, and was also the owner of a large amount of 
other property, used in and about the manufacture of lum- 
ber. That on or about the 15th of March, 1881, defendant 
agreed to furnish to plaintiff, to be used by him during the 
lumbering season of 1881, in manufacturing lumber from 
the defendant's lands, the aforesaid mills and flume, sixty 
head of oxen, six horses, all the trucks, chains, etc., per- 
taining to the mills, all the running gear for necessary tram 
cars, sufficient strap iron and nails to build a strap iron 
tramway from the Champion to the Yellow Jacket Mill, and 
all other property either necessary or convenient for the 
purpose of manufacturing lumber. The defendant also 
agreed to furnish to plaintiff, delivered at the town of Bed 
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Bluff, a locomotivjB engine of a certain stated capacity, suit- 
able and proper to be run and operated upon the strap iron 
tramway to be built by the plaintiflf under the contract — 
plaint!^ agreeing to build a strap iron tramway from the 
Champion to the Yellow Jacket Mill at his own cost; to op- 
erate and use the tramway, mills, flume and milling prop- 
erty during the lumbering season of the year 1881, for the 
Surpose of manufacturing lumber, which plaintiff agreed to 
o, and to deliver to the defendant — defendant agreeing to 
pay plaintiff for all lumber manufactured at the said mills 
during the season of 1881 and delivered at the said yard, 
$9 per thousand feet, and for all lumber so manufac- 
tured and remaining at the mills on the 1st of December, 
1881, $8 per thousand feet, and that at the expiration of the 
season the plaintiff to deliver the possession of all the prop- 
erty, including the tramway, to the defendant. The com- 
plaint then charges full performance of the contract on the 
part of the plaintiff; that the defendant failed and neglected 
to furnish the locomotive engine it agreed to furnish; that 
the engine it did furbish the plaintiff was so made and con- 
structed as that it could not be successfully used on the 
tramway, the plaintiff agreed to, and did, construct; that 
plaintiff objected to the engine furnished at first and during 
all the time of its use, and that although often notified that 
the engine furnished was unsuitable for the tramway and 
would not work thereon, defendant neglected and refused to 
futnish one that was suitable, as it agreed to do. That 
during the entire lumbering season of 1881, the plaintiff 
made every reasonable effort to successfully use the engine 
furnished, but by reason of its defective construction and 
consequent failure to work properly, the plaintiff was pre- 
vented from manufacturing at least three and one-half mil- 
lion feet of lumber that he would have manufactured had 
defendant furnished plaintiff with an engine in accordance 
with the contract, and that by reason of defendant's failure 
in that regard the plaintiff was damaged in the sum of 
thirt-one thousand five hundred dollars. 

The answer admitted the making of a contract between 
plaintiff and defendant at the time and with respect to the 
matter stated, but put in issue some of the terms of the con- 
tract; averred that the contract was for seven million feet of 
lumber, and no more; averred full performance on its part 
of the contract as made ; that a part of the tramway the 
plaintiff agreed to build he did not complete at all, and that 
the other portion of it was constructed with such short and 
irregular curves and uneven and excessive grades, and in so 
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unworkmanlike, insufficient and defective a manner, that it 
coald not be successfully worked by him, and was of little 
value when turned over to defendant at the end of the season; 
and, in short, that plaintiff's failure to manufacture and de- 
liver all the lumber he agreed to was due to his own fault 
and not to defendant, by which defendant was damaged in 
the sum of eighteen thousand dollars, for which it asked 
judgment by means of a cross-complaint filed in the action. 

After trial there was a verdict and jud^ent for the plaint- 
iff for $10, 241, and costs. The appeal is by the defendant. 
Both sides agree that the engine furnished by the defendant 
•would not work successfully on the tramway built by the 
plaintiff, but, why, was the question: defendant contending 
that it was because of the worthlessness of the tramway, and 
the plaintiff, that it was because the engine was not adapted 
to a tramway of that kind, and was not the kind of an engine 
defendant had agreed to furnish. 

The Court below instructed the jury : 

"If the jury believe from the evidence that the engine 
furnished by defendant to plaintiff was not of the make and 
description it had contracted to furnish him, and that the 
plaintiff duly notified the defendant of the defects in said 
engine, and of its unfitness for the purposes of said contract, 
and afterwards, without any default on his part, made every 
reasonable effort in good faith to accomplish the purposes of 
said contract, and to prevent loss or injury, but ultimately 
hj reason of defendant's failure to furnish an engine of the 
kind and make agreed to be furnished, suffered damage, and 
was prevented from manufacturing lumber, which he other- 
wise would have manufactured, then the plaintiff is entitled 
to recover as damages, the contract price for the lumbar 
which he was so prevented from manufacturing, less the ex- 
pense he would have incurred in manufacturing said lumber, 
over and above the amount necessarily expended under the 
circumstances, in manufacturing the amount actually manu- 
factured by him. " 

We are unable to comprehend the rule of damages laid 
down by the Court, and it is quite certain the jury could not 
have understood it. The instruction is clear enough down 
to the clause ''over and above the amount necessarily ex- 
pended under the circumstances in manufacturing the amount 
actually manufactured by him;" but the insertion of this 
clause rendered the instruction unintelligible. : , 

Judgment and order reversed, and cause remanded for a 
new trial. 
. TVe concur: McKinstry, J., McEee, J. 
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In Bank. 



I Filed November 28, 1883. J 

No. 10,890. 

Ex Pabte KELLOGG. 

Contempt — Bkfebbb — ^Execution. After execation against petitioner was 
returned wholly unsatisfied, an order was duly made by the Superior 
Oonrt pursuant to Section J14 et seq,^ C. G. P., requiring petitioner 
to appear before a referee, etc. Petitioner subsequently disposed of 
jewelry he had, in order to evade the process of the referee, and was 
afterward by the Superior Court adjudged guilty of contempt. Held — 
The Court rightfully adjudged petitioner guilty of contempt, and im- 
posed upon him appropriate punishment. (Citing Gkilland y. GxUland, 
44 Cal., 478 ; Myers v. Trimble, 3 E. D. Smith, 612 ; C. C. P., 128- 
1209. 

Habeas Corpus. 

Boss, J., delivered the opinion of the Court. 

The petitioner claims to be illegally restrained of his lib- 
erty by the Sheriff of the city ajad county of San Francisco, 
and seeks to be discharged on habeas corpus. 

The facts appear to be these : In 1882 one Bankin recov- 
ered a judgment in the Superior Court of the city and county 
of San Francisco against the petitioner and others for the 
sum of eighteen hundred dollars, or thereabouts, on which 
execution was issued and placed in the hands of the Sheriff. 
The execution having been returned wholly unsatisfied, an 
order was duly made by the Court pursuant to Section 714 
et seq., of the Code .of Civil Procedure, requiring the peti- 
tioner to appear before a referee named, at a time and place 
specified, to answer concerning his property. Pursuant to 
that order the petitioner appeared before that referee on the 
26th of June, 1883, and his examination was thereupon 
commenced. Pending the examination an alias execution 
upon the judgment was issued and placed in the hands of 
the Sheriff. The next day, June 28th, the petitioner and 
the Sheriff with the execution, again appeared before the 
referee and the examination of the petitioner continued, 
during which petitioner testified to his ownership and pos- 
session of certain articles of jewelry. Thereupon counsel 
for Bankin moved the referee for an order directing peti- 
tioner to deliver the property to the Sheriff to be applied 
toward the satisfaction of the execution. The referee took 
the motion under advisement and continued the further 
hearing until July 2d, at which time upon the request of 
petitioner it was further continued until the next day, July 3d. 

During this last continuance petitioner delivered the 
property to one Cassin, to whom he claimed to have been 
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indebted; and when, on July 3d, he, together with the other 

Earties interested, appeared before the Eeferee to receive 
is ruling upon the motion addressed to him, and the Bef- 
eree had made the order asked, petitioner responded by 
saying that he could not comply with the order for the rea- 
son that he had already turned the property over to Gassin. 
Upon these facts being brought to the notice of the Superior 
Court, that Court cited petitioner to appear at a time and 
place stated and show cause why he should not be punished 
for contempt in refusing to obey the order directing him to 
deliver the property to the Sheriff to be applied toward the 
satisfaction of the execution against him. At the time and 
place stated in the order to show cause, petitioner duly ap- 
peared with his counsel, and answered the allegations 
against him; whereupon the Court took proof, and from the 
evidence and papers in the case found the facts already de- 
tailed, and further, that the delivery of the property by pe- 
titioner to Cassin was at his (petitioner's) own suggestion, 
and was made in anticipation of and for the purpose of de- 
feating the order Bankin had asked for, and that to accom- 
plish his purpose to defeat the process of the Court peti- 
tioner had procured upon his own motion a delay in the 
proceedings, pending which he voluntarily and contumaciously 
disabled himself from complying with the order he antici- 
pated being made, and finally that his action ' * was but a 
bold attempt to defeat the order of the referee, duly and 
properly made, and cause the plaintiff's proceedings to be 
barren of any result." Finding such facts the Superior 
Court rightly adjudged petitioner guilty of conten^pt, and 
imposed upon him appropriate punishment. (Sees. 128, 
1209, 0. C. P.; Oalland v. Galland, U Cal. 478; Myers v. 
arimhle, 3 E. D. Smith, 612.) 
Writ dismissed and petitioner remanded. 
We concur: Myrick, J., Thorton, J., McEee, J. 



Depabtment No. 1. 



pPiled November 28, 1883.] 

No. 8924. 

BECKEB, Bespondent v. FEBBIEB, Appellant. 

GBO0B-CoiCFL4niT — ^DISMISSAL— DiMUBBXB — ^Amendmbkt. Whet6 a oroM- 
complaint is snocessfnly demurred to and the cro8B*oomplainant fails 
to amend the pleading within the time, allowed, bat instead, in opea 
Court, declares her intention to stand npon the pleading as originally 
filed, an order dismissing such cross-oomplaint is proper. 
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Appeal from Superior Court, Santa Barbara County. 

B. F. Thxymas^ for respondent. 
HaH & Eequa for appellant. 

By the Court : 

The Court below rightly sustained the demurrer to the 
cross-complaint filed by Catherine Ferrier, and the cross- 
complainant having failed to amend her pleading within the 
time allowed by the Court, but instead haying in open 
Court declared her intention to stand upon the pleading as 
originally filed^ the Court properly entered an order dismiss- 
ing it. (Kivg V. Montgomery, 60 Cal., 116.) 

Judgment affirmed. 



Ik Bane. 

[Filed November 28, 1883.J 

No. 7766. 

FABMERS' AND MECHANICS' BANK OF SAVINGS, 

V. 
COLBY ET AL. 

KoTB — CoBPOBATioN — Haxsb. Opinion of Department (XI Pac. 0. L. J., 
271) adopted by the Conrt in bank. 

By the Coxjbt: 

This case was heard in Department One, and an opinion 
filed therein April 30, 1883, (XI Pac. C. L. J., 271), Sub- 
sequently a hearing by the Court in bank was granted, which 
hearing has been had. We are satisfied with the reasons 
given and the conclusion reached by the Court in Depart- 
ment; therefore the order is affirmed. 



fFiled November 3, 1883.1 
No. 10,883. 

Ex Pabte DAT on Habeas Cobpus. 

D. H. Regensberger for petitioner. 
Alfred Clarke contra. 

beeobe shabpsteik, j. 
Writ discharged and petitioner remanded. 
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Department No. 1. 



[Filed November 5, 1883.] 
No. 9625. 

HABT V. TIBBETTS. 
By the Court : 

The statement on motion for a new trial is not authenti- 
cated in any way, and no point is made on the judgment- 
roll. There is, therefore, no point presented that we can 
consider. 

Judgment and order affirmed. 



In Bane. 



[Filed November 5, 1883.] 

No. 7279. 

McGEART 

V. 

THE MUNICIPAL COURT OF APPEALS- 

By the Court : 

On the authority of Davis v. Superior Court, XI Pac. 0. 
L. J., 568, that portion of the judgment appealed from which 
affirms the judgment in the case entitled Llewellyn v. McGeary^ 
is here affirmed, and that portion of the judgment appealed 
from which reverses the judgment in the case entitled JojcTc^ 
son V. McOeary, is here reversed. 

In Bane. 



[Filed September 21, 1883.1 

No. 7059. 

STORK 

17. 

THE SUPEMOE COUET OF SAN FEANCISCO. 
Writ of Beview. 

By the Coubt : 

On the authority of Davis v. Superior Court (11 Pac. C. L, 
J.« p. 568), tiie judgment and proceedings of the Superior 
Court are affirmed. 



tf 
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Department No. 2. 



[Filed October 11. 1883.] 
' No. 8962. 
In the Matter of the Estate of H. E. HYDE, Deceased. 

Admhiibtbation — ^Estati — Non-Bibidbnt. A Pnblio Administrator is enti- 
tled to letters as against the nominee of a non-reeident heir of the in- 
testate. 

By the Court : 

L. A. Evans petitioned, as creditor, for letters of adminis- 
tration. M. P. Cutler petitioned for letters as Public Ad- 
ministrator. The petitions were heard together, and on the 
hearing the said Evans produced a written request from the 
father and heir of the estate that letters be granted to him, 
Evans. The father was a non-resident of this State. The 
Court made an order that letters issue to Evans, and from 
this order Cutler appealed. 

This was error. See sections 1369 and 1379, C. C. P., 
also. Estate of Cotter, 54 Cal., 217; Estate of Kelly, 57 Cal., 
81; Estate of Morgan, 53 Cal., 245; Estate of Beech, 11 Pac, 
C. L. J., 511. 

The order is reversed, and the cause is remanded for fur- 
ther proceedings. 



In Bane. 

[Filed November 16, 1883.] 
No. 7693. 

LAWBENCE t;. NUNAN. 
By the Court : 

The qeestion involved in this case is, whether, upon the 
sale of the property from Watkins to Bagnasco, there was an 
r actual and continued change of possession, within the mean- 
ing and intent of the statute. The evidence upon that sub- 
ject was conflicting, but there was sufficient to sustain the 
finding. 

Judgment and order affirmed. 
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In Bank. 



[Filed November 26, 1883.] 

No. 10,801. 

THE PEOPLE Eespondent, v. KING Appellant. 

Pbiob Contiction — Infobmation — JuBY. Defendantwas convicted of petty 
larceny upon an information charging him with grand larceny and a 
previous conviction for felony. At his arraignment he admitted the 
previous conviction, and upon the verdict against him and his ad- 
mission the Court sentenced him to the State Prison for five years. 

Held, Where a person vfho has been convicted of a public offense, punish- 
able by imprisonment in the State Prison, commits another oflense 
after such conviction, it is necessary, since the repeal of Sections 969 
and 1026, Penal Code, in proceeding against him, by indictment or 
information, not only to charge the facts of the previous conviction 
and subsequent commission of crime, but to prove them. The 
defendant must plead to both charges, and upon the issue raised by 
his plea, both must be proved on his trial, and be passed upon hy the 
jury. 

Id. Being convicted only of petty larceny defendant was punishable only 
under Section 490, Penal Code, by fine or imprisonment in the County 
Jail, or by both. 

Appeal from Superior Coart, Alameda counfy. 

Attomey-Oeneral for respondent. 

J, JS. Smith and T, F. Barry for appellant. 

MoKee, J.y delivered the opinion of the Court: 

The defendant was conyicted of petit larceny upon an in- 
formation which charged him with the commission of grand 
larceny, and with having suffered a previous conviction for 
felony. At his arraignment he admitted that the charge of 
a previous conviction was true; and upon the verdict ren- 
dered against him and his admission of the former convic- 
tion the Court sentenced him to imprisonment in the State 
Prison for a term of five years. 

The sentence was imposed under Subdivision 3, Section 
969, of the Penal Code. By the provisions of that section, 
when a defendant in a criminal case is convicted of grand or 
petit larceny, after having suffered a previous conviction 
for felony, the Court, in which the conviction is had, 
is authorized to punish him by imprisonment in the State 
Prison not exceeoing five ^ears. A conviction for petit lar- 
ceny and a former conviction for grand larceny, therefore, 
subjects a party to be punished as for a felony. Such legis- 
lation has been held constitutional. {Ec parte OuiierreZt ^ 
Cal. 429; Plumhly v. Comm., 2 Met. 413.) The increased 
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punishment is not regarded as a part of the penal conse- 
quences of the first offense, but applies exclusively to the 
last as aggravated b^ the repetition of the same offense. 

But although the information against the defendant con- 
tained a charge of a previous conviction of grand larceny, 
there was not, at the time the information was made and 
filed, or when the defendant was arraigned upon it, any ex- 
isting law which required the Court to ask the defendant 
whether he had suffered such a previous conviction, and per- 
mitted him to answer that he had or had not. 

Before April 9, 1880, there was a section of the Penal 
Code which provided that, "in charging in an indictment, 
the fact of a previous conviction of a felony * * * it is 
sufficient to state: 'That the defendant, before the commis- 
sion of the offense charged in this indictment, was in (giv- 
ing the title of the Court, etc.) convicted of a felony * * .'" 
(Sec. 969, Pen. C, 1873-4.) There was also a section which 
provided as follows: "When a defendant, who is charged 
in the indictment with having suffered a previous conviction, 
pleads either guilty or not guilty of the offense for which he 
IS indicted, he must be asked whether he has suffered such 
previous conviction. If he answer that he has, his answer 
shall be entered by the Clerk in the minutes of the Court, 
and shall, unless withdrawn by consent of the Court, be 
conclusive of the fact of having suffered such previous con- 
viction in all subsequent proceedings. If he answer that he 
has not, his answer shall be entered by the Clerk in the 
minutes of the Court, and the question whether or not he 
has suffered such previous conviction shall be tried by the 
jury which tries the issue upon the plea of * not guilty,' or 
in case of a plea of ' guilty, by a jury impanneled for that 

!)urpose. The refusal of the defendant to answer is equiva- 
ent to a denial that he has suffered such previous convic- 
tion. In case the defendant pleads ' not guilty,' and answers 
that he has suffered the previous conviction, the charge of 
previous conviction shall not be read to the jury, nor alluded 
to on the trial." (Section 1025, Penal Code, 1873-4.) 

The Court below proceeded against the defendant under 
the last section. When the defendant appeared for arraign- 
ment he was asked by the Court whether he had suffered the 
previous oonviotion charged in the information, and he 
answered that he had, but that he was not guiltv of the sub- 
sequent offense with which he was charged. According to 
the section referred to, that made but a single issue to be 
tried by the jury, namely, the guilt or innocence of the 
subsequent offense. 



324 The People v. King. 

But both sections, 969 and 1025, were absolutely repealed 
on April 9, 1880 (Amendments to Penal Code, pp. 15, 19), 
and there was no substituted legislation which authorized 
the proceeding which was taken against the defendant as to 
the charge against him of the previous conviction. The 

?[uestion asked him at the time of his arraignment W3S there- 
ore illegal. He was not legally bound to answer it; and his 
answer could not be used against him, as the equivalent of 
a verdict of guilty, upon which, in connection with a verdict 
of petit larceny, he could be^ adjudged guilty of felony and 
punished. 

Manifestly, the Legislature intended that a previous con- 
viction of grand larceny, followed by a subsequent commis- 
sion of the same offense, or of petit larceny, should consti- 
tute an aggravated offense, for which the offender ought to 
be punished as for a f elonv. But the charge of the previous 
conviction which entered^into' and made part of the aggra- 
vated offense was one to which the accused had the right 
to plead, and for which he had the right to be tried as in 
other cases. 

It is true that Section 1158 of the Penal Code provides: 
** Whenever the fact of a previous conviction of another 
offense is charged in an indictment or information, the jury, 
if they find a verdict of guilty of the offense for which the 
defendant is indicted or informed against, must also find 
whether or not he has suffered such previous conviction^ 
unless the answer of the defendant admits the charge," etc. 
But that exception to the rule requiring the trial of an issue 
of fact, having been swept away by the repeal of the section 
of the Code wnich required such an answer to be made, the 
defendant stood for trial upon his plea of '' not guilty," and 
he couhl be tried only upon the issue raised by that plea, 
and be convicted only by a verdict of the jury that tried him. 
No person accused of a public offense can be required by an 
unauthorized question asked him at his arraignment to 
criminate himself. (Sec. 688, Pen. C.) Nor can he be 
tried or convicted under the provisions of a law which has 
been repealed; nor can he convicted unless by the verdict 
of a jury accepted and recorded by the Court, or upon a plea 
of ''guilty," etc. (Sec. 689, supra,) 

Where, therefore, a person wno nas been convicted of a 
public offense, punishable by imprisonment in the State Pri- 
son, commits another offense after such conviction, it is 
necessary, since the repeal of Sections 966 and 1025 of the 
Penal Code, in proceeding against him by indictment or in- 
formation, not only to charge the facts of. the previous con- 
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yiction and snbsequent commission of crime, but to prove 
them. The defendant must plead to both charges; and, upon 
the issue raised by his plea, both must be proved on his trial 
and be passed upon by the jury. There is no other mode of 
proving the facts. "A more severe penalty is denounced by 
the statute for a second offense; and all the facts to bring 
the case within the statute must be established on the trial." 
{Ihe People v. Johnson, 55 N. Y. 514.) And the jury must 
by their verdict find the charge of a previous conviction true 
or not true. (Section 1158, supra,) Until there is such a 
verdict there can be no judgment of conviction upon the 
charge; and no punishment for an offense of which there has 
been no conviction. Being convicted only of petit larceny, 
the defendant was punishable under Section 490 of the Penal 
Code by fine or by imprisonment in the County Jail, or hj both, 
within the limits fixed by the law; but he was not punishable 
as for a felony under Subdivision 3, Section 666, supra. The 
judgment pronounced was therefore erroneous. 

Judgment reversed and cause remanded, with directions to 
the Court below to pronounce sentence within the limits pre- 
scribed by Section 490 of the Penal Code. 

"We concur: Eoss, J., Sharpstein, J., Thornton, J. 

I concur in the judgment: McEinstry, J. 



In Bane. 



[Filed November 26, 1883. | 

No, 10,861. 
PEOPLE, Eespondent, v. FAHET, Appellant. 

JuBisDioTioN — Assault — Punishment. The Superior Court has jurisdiction 

^ of an information charging '*an assault by means likely to produce 

^ great bodily injury, to-wit, with a brickbat weighing about flye 

pounds." 

Id. The extent of punishment which the Court may inflict does not affect 

the jurisdiction. 

McKee, J., delivered the opinion of the Court: 

To an information charging the defendant with having 
committed the crime of ^' an assault by means likely to pro- 
duce great bodily injury, to wit: With a brickbat weighing 
about five pounds," a demurrer was filed upon the grounds 
that the Court had no jurisdiction of the offense charged, 
and that the complaint did not conform to the requirements 
of Sections 950-51-52 of the Penal Code, and the Court sus- 
tained the demurrer on the ground that it had no jurisdic- 
tion of the offense charged. 
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This was error. Section 245 of the Penal Code provides 
that ' * every person who commits an assault upon the person 
of another with a deadly weapon or instrument, or by any 
means or force likely to produce great bodily injury, is pun- 
ishable by imprisonment in the State Prison, or in a county 
jail, not exceeding two years, or bjf fine not exceeding five 
thousand dollars, or by both." The oiBfense charged was 
therefore a felony of which the Court had jurisdiction (Sec- 
tion 5, Article YI, Oonstitution), and the fact that the 
offense charged included within it a lesser offense, of which 
the defendant might be convicted, or that the Court, in the 
exercise of its discretion, could inflict punishment within 
the limits prescribed by law upon any conviction which 
might be rendered in the case, in no way affected the juris- 
diction of the Court to try and determine it. 

Judgment reversed and cause remanded for further pro- 
ceedings with direction to overrule the demurrer. 

We concur: Boss, J., Myrick, J., McKinstry, J., Sharp- 
stein, J., Thornton, J. 

Ik Bane. 



[Filed November 28, 1883.] 
No. 8042. 
DANIEL AND WIFE, Eespondents, 

HOLLAND SMITH, Administrator, el al., Appellants, 

Gift Oajjbjl Mobtis. To oonstitate a donatio causa mortis the gift must be 
made in ooatemplation of the near approach of death by the donor, to 
take effect absolutely only upon the death of the donor. There mnst 
be a delivery of the property, either to the donee or to some person 
for his use or benefit, and the donor must part with all dominion over 
the property, and the title must vest in donee, subject to the right of 
the donor at any time during his life to revoke the gift. 

Id. The evidence is held insnfficient to establish a gift causa mortis. 

Appeal from Superior Ooutt, San Francisco. 

F. J. Frevch and J, M. Burnett for respondents. 
H. Holland for appellants. 

Thornton, J. , delivered the opinion of the Court : 

This action was brought to recover of the Hibernia Savings- 
and Loan Society a sum of money specified in the complaints 
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A claim to this money was set up by Holland Smith, as the 
administrator of the estate of Abraham Fielding, deceased, 
and he was made a defendant that the validity of his claim 
as against the plaintiff might be determined. Judgment was 
rendered for the plaintijBfs and Smith moved for a new trial 
which was denied, thereupon Smith appealed from the judg- 
ment and order denying a new trial. 

The sole question to be determined is whether the money 
sued for was given to Emma Daniel, wife of her co-plaintiff, 
by Abraham Fielding, in view of death. This must be de- 
termined upon the evidence adduced on the trial of this 
cause. 

The plaintiffs proved that Fielding died on the 12th day 
of May, 1880, in the city of San Francisco, that a short 
time before the 7th day of May, 1880, he became suddenly 
ill, and that at the time he became ill, and on the day last 
named, he had a general account with the defendant, the 
Hibernia Savings and Loan Society, evidenced by a pass- 
book, showing a balance due him of $522.99. The passbook 
was. put in evidence. 

The plaintiffs then called David Cornfoot, who testified, 
that on Friday morning Fielding requested him to take 
charge of his effects, consisting of bank books, money and 
assignment of mortgages and deeds and other papers, and 
requested him to hold them in trust for him until he got 
well, and if he (Fielding) should die, he requsted him to 
transfer them to his daughter Emma for her use; that this 
was the condition he received them under on the 7th day of 
May, that he (witness) was to keep them in trust for him, 
and if he lived and got well, he was to return all his prop- 
erty to him, that if he (Fielding) died, he was to give it to 
his daughter; that he (Cornfoot) kept the bank book until 
his death, and the evening Fieldipg died he delivered it to 
his daughter, Emma Daniel. Fielding stated that he did not 
know whether he was going to live or die, and he wanted 
some one to look after him, to see that he wouM not want 
for anything and to pay his bills, and to take general charge 
of him and his affairs while he lived. That was his object 
in transferring his effects to me. *' The instructions tome," 
(said Cornfoot) "in regard to the bank book were to keep 
possession of it while he lived, and in case he should require 
any of that money for his sickness to draw it on his order, 
and pay it out as far as his sickness required it;, and if he 
should die before any of the money should be used out of 
the bank book, he was to give it, as above stated, to his 
daughter with instructions for her to draw the money and to 
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appropriate it to her own use. None of the money was used 
from the bank, there being sufficient without it. 

It was admitted that the bank-book offered in evidence 
was the same book delivered to Cornfoot by Fielding on the 
7th of May, 1880. It was also admitt-ed that the defendant 
Savings and Loan Society was at the time set forth in the 
complaint, and is a corporation, and that defendant Smith 
was the duly appointed administrator of the deceased Abra- 
ham Fielding. 

The plaintiff proved that before the commencement of 
this action they were married, and that Emma Daniel had 
demanded of the Society aforesaid, the sum sued for with 
the accruing dividends, and that no part thereof had been 

J>aid. The plaintiffs rested and the defendant Smith moved 
or a non-suit on the following grounds : 

^^ lirst — There is no evidence to prove that the plaintiffs 
or either of them, were the owners of, or entitled to receive 
$522.99 in gold coin of the United States, deposited with 
the defendant, the Hibernia Savings and Loan Society, 
in the name of A. Fielding. 

" Sec&nd — ^There is no evidence of any delivery of the gold 
coin or money, or bank-book, symbolical or otherwise, by 
the said A. Fielding to said Emma Daniel; on the contrary, 
the evidence shows that he retained possession, control and 
ownership for his own use; that the said Emma Daniel did 
not have or claim to have any interest, control or possession 
of the bank-book or money in bank, until after the death of 
said Fielding, nor did any one hold possession thereof for 
her." 

The Oourt denied the motion and Smith excepted. The 
cause was then submitted and judgment rendered for plaint- 
iffs. The defendant Smith moved for a new trial, and in his 
statement specified wherein the evidence was insufficient to 
sustain the decision of the Court, which specifications pre- 
sented substantially the same points as are set forth in the 
grounds for a nonsuit. 

It is contended that the foregoing established a gift in 
view of death of the money in the Savings and Loan Society 
mentioned above, by Fielding to Emma Daniel. Such is 
the question presented herein for decision. 

To constitute a donatio cmisa mortis, the gift must be made 
in contemplation of the near approach of death by the do- 
nor, to take effect absolutely only upon the death of the 
donor. There must be a delivery of the property, either to 
the donee, or to some person for his use or benefit, and the 
donor must part with all dominion over the property^ and 
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the title must vest in donee, subject to the right of the donor 
at any time during his life to revoke the gift. {Dole y. Lin- 
coln, 31 Maine 428-9; Carry v. Powers, 70 N. T. 217; Hatch 
V. Atkinson, 56 Maine 327; Taylor v. Henry, 48 M^. 650.) 
All the authorities agree that there must be a delivery of the 
property intended to be the subject of the gift. Ham v. 
moore^s Admr., 8 Ohio State, 242; liero v. Mero, 5 N. Y. 
Sup. Ct. (T. & 0.) 151; Case v. Dennison, 9 E. I. 88; Mc- 
Grath v. ueynoMs, 116 Mass. 566.) 

Is there any evidence of such delivery here, and with in- 
tent by Fielding to part with all dominion over the money ? 
The only evidence is that of Cornfoot. He do6s not state 
any manual tradition of the pass-book to him. It does not 
appear that this pass-book was at the place where the above 
stated conversation occurred between Fielding and Corn- 
foot. Nor is it stated that the book was locked in a trunk 
or drawer, and the keys delivered to Cornfoot that he might 
possess himself of the book. The statement of Cornfoot 
given above, is that Fielding '* requested me to take charge 
of his effects, consisting of bank-books, money and assign- 
ment of mortgages and deeds and other papers, and re- 
quested me to hold them in trust for him until he got well; 
and if he should die he requested me to transfer them to his 
daughter Emma for her use. That was the condition I re- 
ceived them under on the 7th of May. I was to keep them 
in trust for him, and if he lived and got well, I was to re- 
turn all his property to him; and if he died, I was to give it 
to his daughter Emma." 

We see nothing of delivery here. It may be remarked 
that it is afterwards stated that it was admitted that the 
bank-book offered in evidence " was the same book delivered 
to said Cornfoot by said Fielding on the 7th of May, 1880," 
but in our judgment this language was only inten/ed to iu- 
dicate that the book offered in evidence was the same as the 
book which was afterwards taken possession of by Cornfoot, 
and by him handed over to Emma Daniel; that the word 
''delivered'' used in stating the admission, was not used as 
indicating an actual tradition of the book on the 7th of May, 
when the conversation took place, but to identify the book 
as the one which came into possession of Cornfoot under the 
authority given him to take charge of it and hold it in trust 
for Fielding, and which was afterwards handed over by Corn- 
foot to Emma Daniel. 

To show how strict is the requirement of delivery to con- 
stitute a gift causa mortis we refer to the case of Case v. Den- 
nison, 9 B. I. 88. In this case, a gift causa mortis was claimed 



330 Daniel and Wife v. Holland Smith et al. 

of a sum of money deposited in a savings bank in Providence. 
The bank-book was not in the possession of the alleged 
donor, a married woman, but was in the possession of another 
person in Providence. The donor aforesaid died at Mystic, 
Oonn. Shortly before her death she told her son that she 
had not long to live, spoke of the bank-book being in pos- 
session of her son-in-law, and that she wanted him (her son) 
to get it, settle the bills, and if anything was left to divide 
it among her three children. After her death her son (one 
of the defendants in the case cited), obtained possession of 
the book, but the bank refused to pay him the money de- 
posited, without a bond. 

This was held not to be a donation causa mortis for want 
of delivery. The Court, by Durkee, J., observed as follows 
as to the matter: ** We think the defendant is not entitled to 
either the bank-book or the money which it represents as a 
gift mortis causa. There was no delivery." The Court said 
further : ** It is urged that the book wasjn possession of Mrs. 
Lawton, who, it is claimed, was a donee, and that it was not 
where the intestate could get it to deliver, and that upon 
these grounds the gift should be sustained. But we think a 
delivery should not be dispensed with on such grounds." 
(See also on this point the cases above cited of Ifiero v. Fiero 
and McOrath v. Eey7iolds, supra). It has been held that there 
must be delivery, even where the subject of the gift is in 
possession of the donee when the gift is made. {Cutting v. 
GUmariy 41 N. H. 147; Huntington v. GfUmore, 14 Barb. 243; 
Shower v. Pilek, 4 Exch. 477.) 

\ In view of the strict requirements of the law as to delivery, 
as shown by the foregoing, we cannot hold that a delivery 
was established in this case. Nor does it appear that the 
dominion or control* over the bank-book or the money in the 
Loan Societjr ever passed from Fielding, or that any interest 
ever vested in the alleged donee. There was no language of 
gift used. On the contrary, the testimony indicates, in our 
judgment, the creation by Fielding of a bailment in trust 
or agency which was to terminate with the death of 
Fielding. 

In our judgment the evidence was insufficient to establish 
a gift causa mxrrtis, and the Court erred in refusing to grant 
the motion for a nonsuit, and in its decision in favor of the 
plaintiff. The judgment and order must therefore be re- 
versed, and the cause remanded for a new trial, and it is so 
ordered. 

We concur: McKinstry, J., Boss, J., Sharpstein, J., Mc- 
Kee, J. 
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[Filed November 28, 1883.] 

No. 8137. 
DANIEL AND Wife v. HOLLAND SMITH, Admr., et al. 
By the Court: 

On the authority of Daniel v. Smithy No. 8042, judgment 
and order reversed, and cause remanded for a new trial. 



In Bank. 

[Filed November 21, 1883.] 

No. 7577. 

SAMSON, Eesponhpnt, v. SAMSON et al., Appellants. 

Pbobate Doubt — Jubisdiction — Pbobate of Will. An order admitting a 
will to probate (it subsequently appearing that the testator was non, 
compbs mentis at the time of the execution of the will), if the Court 
had jurisdiction of the subject-matter and the parties, is not void but 
voidable. 

Contest — Infants and Pebsons of Unsound Mind. The probate of a will 
may be set aside as to some heirs, who were laboring under a disa- 
bility at the time of the probate, and who intended a contest within 
one year after the removal of their disability, and yet hold good as 
to those who allow this period to pass without contesting. 

Appeal from Superior Court, San Francisco. 

Lddd and Heydenfeldt for respondent. 
Mastick, Belcher & Mastick for appellants. 

Soss, J., delivered the opinion of the Court: 

This is an appeal from a judgment made and entered 
November 26, 1880, revoking the probate of a will which 
had been admitted to probate in the year 1870. The revo- 
cation was had upon proceedings initiated on the 26th of 
July, 1880, by and on behalf of a minor child of the de- 
ceased, under and by virtue of that provision of the statute 
which saves to infants and persons of unsound mind a period 
of one year after their respective disabilities are removed 
with in which to contest the validity of a will. The deceased 
left surviving him a widow and four minor children. Shortly 
after his death the widow presented to the proper Probate 
Court a document purporting to be the last will and testa- 
ment of the deceased, together with a petition praying its 
admission to probate. An order was duly made by the 
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Court, fixing a day for hearing the petition and proving the 
•will, and directing notice to be given and the proper cita- 
tions to be issued and served. Citations were duly issued 
and served upon the minor children, and the Court appointed 
an attorney to represent them at the hearing. At the time 
appointed proof was taken, and with the consent of the attor- 
ney for the minor heirs, the Court admitted the document 
to probate as the last will and testament of deceased, and 
appointed the widow executrix — she being named in the will 
as executrix and sole devisee, the children being by name 
expressly excluded from any share in the estate. Letters 
testamentary were afterwards issued to the widow, the estate 
administered, and finally, in 1875, about five years after the 
administration was begun, a final decree of distribution was 
entered by which all of the property of the estate remaining 
undisposed of was distributed to the widow; and the admin- 
istration was then brought to a close. No further step was 
taken in the matter of the estate until Julv 26, 1880, when 
one of the children, then 17 years of age, filed a petition in 
the Court of Probate for the revocation of the will upon the 
ground that at the time of the execution of the instrument 
the deceased was noii compos mentis and therefore incompe- 
tent to make a will. It is said for the appellant that the 
order made by the Probate Court in 1870 admitting the 
document to probate as the last will and testament of the 
deceased, is a conclusive determination of its validity, since 
all of the heirs and parties In interest were then before the 
Court and the Court had jurisdiction of the subject matter. 
It is not necessary to determine how this would be if it ap- 

E eared that at that time a contest was made on behalf of the 
eirs, to which the provisions of the statute in relation to 
new trials and appeals would have applied, for it does not 
appear that any contest arose until the filing of the petition 
on behalf of Fannie Eeis Samson on the 26th of July, 1880, 
which was within the time allowed her by Section 
1333 of the statute for that purpose. Meanwhile, how- 
ever, the other heirs had permitted one year after the 
removal of their respective disabilities to pass without insti- 
tuting any contest; and the point is made that as to them, at 
least, the decree of probate is conclusive. This position, 
we think, must be sustained. We see no difficulty in avoid- 
ing the probate so far as the interests of thecontesting heir 
are concerned, and permitting it to stand so far as con- 
cerns the heirs who have lost their rights by the lapse of 
time. It must be remembered that as the f^robate Coiirt 
had jurisdiction of the subject-matter and of the parties, its 
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order admitting the document to probate is not void, but 
voidable merely. In this connection we quote the language 
of the Surrogate in Bailey y. Stewart, 2 Bedfield's E., p. 227: 
** It is quite clear to my mind that where a petition shows a 
case conferring jurisdiction, the Surrogate has authority to 
act in the premises and it is not true to sav that fche subse- 
quent discovery of persons who were entitled to an interest 
in the estate as heirs, would render the decree void. Such 
a state of facts would only render the decree inoperative as 
to the person so discoverea to be entitled. Suppose, as an 
illustration, that a testator should die , leaving as is supposed, 
but three children, and upon that assumption, the will 
should be probated^ and many years thereafter it should turn 
out that a fourth child supposed to be dead, was living, can 
it be seriously pretended that such a discovery would render 
a probate void r If so, most disastrous consequences might 
result to the estate and to those who had become possessed of 
it. The most that could said in such a case would be that 
the probate might he avoided so far as the interests of the 
heir not cited is concerned, and that the probate for that 
purpose would be set aside, if at all, on appeal to the dis- 
cretion of the Surrogate." 

Cause remanded with directions to the Court below to 
modify the judgment in accordance with the views expressed 
in this opinion. 

We concur: Myrick, J., Thornton, J., Morrison, C. J. 
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I Filed November 21, 1883.] 

No. 8599. 

THOMPSON, Eespondent, v. SAMSON et al. , Appellants. 

Pbobate Goubt — JuBisDiCTioN — Pbobate OF WiLL. An order admitting a 
will to probate (it sabseqnentiy appearing that the testator was nan 
compos mentis at the time of the ezeontion of the will), if the Oonrt 
had jnrisdiction of Uie snbject-matter and the parties, is not void but 
voidable. * 

Oontbst — Infants and Pebsons of Unsound Mind. The probate of a will 
may be set aside as to some heirs, who were laboring under a disa- 
bility at the time of the probate, and who instituted a contesl within 
one year after the removal of their disability, and yet hold good as to 
those who allow this period to pass without contesting. 

Innocent Pubohaseb fbom Ezecutbix. The heir may pursue the prop- 
erty into the hands of a distributee, but not into the hands of an in- 
nocent purchaser from the executor or distributee. . 
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Appeal from Superior Court, San Francisco. 

Maatick, Belcher & MaMick for respondent. 

Ladd and Heydenfddi and Wilson & Otis for appellants. 

Boss, J., delivered the opinion of the Court: 

Antonio B. Samson died in the city and county of San 
Francisco on the 28th of July, 1870, leaving surviving him 
a widow and four minor children. Shortly after his death 
the widow presented to the proper Probate Court a docu- 
ment purporting to be the last will and testament of the de- 
ceased, together with a petition praying its admission to pro- 
bata. An order was duly made by the Court fixing a day for 
hearing the petition and proving the will, and directing no- 
tice to be given, and the proper citations to be issued and 
served. Citations were duly issued and served upon the 
minor children, and the Court appointed an attorney to rep- 
resent them at the hearing. At the time appointed proof 
was taken, and upon the proof taken and with the consent 
of the attorney for the minor heirs, the Court admitted the 
document to probate as the last will and testament of the 
deceased, and appointed the widow executrix — she being^ 
named in the will as executrix and sole devisee, the children 
being by name expressly excluded from any share in 
the estate. Letters testamentary were afterwards issued to- 
the widow, the estate administered, and finally, in 1875, 
about five years after the administration was begun, a final 
decree of distribution was entered by which all of the prop- 
erty of the estate remaining undisposed of, including the real 
property here in controversy, was distributed to the widow;, 
and the administration was then brought to a close. Subse- 
quent to this the widow borrowed of Thompson, the plaint- 
iff in the present action, sixteen thousand dollars, and to- 
secure its repayment mortgaged the property to him. The 
mortgage was foreclosed, the property sold pursuant to a 
decree of foreclosure, and sale, Thompson bought it, and in 
due time received from the Sheriff a deed conveying to him 
all of the interest of the mortgagor therein. The regularity 
of the probate proceedings and of the proceedings in the 
foreclosure suit are not questioned, but it appears that dur- 
ing the pendency of the foreclosure suit, that is to say in the 
year 1880, one of the minor children of the deceased Sam- 
son, by a guardian duly appointed, filed in the Probate 
Court a petition praying tne revocation of the document 
which ten years before had been adjudged to be the last will and 
testament of the deceased, upon which petition, after pro- 
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ceedings regularly had, the Probate Court found that the 
deceased was non compos mentis at the time of making the 
alleged will, and therefore, on the 26th day of November, 
1880, entered a decree annulling the order made in 1870 ad- 
mitting the document to probate and adjudging that the 
same was not the last will and testament of the deceased 
Samson. In the case entitled Samson v. Samson, No. 7577, 
just decided, we have held that the decree thus rendered in 
1880 must be modified so as to be limited to the protection 
of the rights of the contesting minor, and cannot be per- 
mitted to extend to the heirs who slept upon their rights and 
became barred by the lapse of the statutory time allowed 
them for such co^test. But the question in the present case 
is, what is the effect of the revocation upon the rights of the 
purchaser from the distributee of the estate ? 

On the part of the heirs it is contended that, ^hen the 
probate of the will was revoked and it was determined that 
the document purporting to be a will was in fact not a will, 
every step in the probate proceedings from the admission of 
the document to probate to and including the final distribu- 
tion of the estate, became absolutely void and of no effect, 
and that any and all conveyances made by the distributee 
of the estate became likewise of no effect. The result of 
sustaining this proposition is, of course, to hold that no 
purchaser at an executor's sale, and no purchaser from any 
heir, legatee or devisee made even after final distribution 
can ever be secure in his purchase until the expiration of 
one year after every infant and person of unsound mind who 
may be interested in the estate shall have been relieved of 
their respective disabilities. If this is the law of course we 
must so declare it, however disastrous the consequences may 
be. But is it the law ? It is true that there is a provision 
of the statute saving to infants and persons of unsound mind 
one year after their respective disabilities are removed within 
which to contest the probate of a will. But the statute also 
makes provision for the presentation to the proper Probate 
Court of a petition for the probate of a document purport- 
ing to be the will of a deceased person, for a hearing of the 
petition after due notice, the establishment of the will by 
proper proof, its admission to probate, and thereafter, for 
thie proper administration of the estate and its final distri- 
bution to the person or persons entitled thereto — the statute 
declaring the decree of distribution to be ** conclusive as to 
the rights of heirs, legatees or devisees, subject only to be 
reversed, set aside or modified on appeal." (Section 1665, 
Code of Civil Procedure.) 
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These yarions provisions of the statute must be construed 
together and effect given them in accordance with legal 
principles. The fundamental error on the part of appellant's 
counsel is in not keeping in mind the distinction between 
proceedings that are void and those that are viodable merely. 
If administration should be had upon the estate of a man 
supposed to be dead but who is in fact alive, the entire pro- 
ceedings would be utterly null and void in however strict 
compliance they might be with the statutory requirements; 
and this because of the absence of the necessary subject- 
matter for the exercise of jurisdiction. A case of this sort was 
before us recently, entitled Stephenson v. Superior Court, (10 
Pac. 0. L. J. p. 497.) Of course, where the proceedings are 
absolutely void, all rights and titles dependent upon them 
must fall. But not so when the proceedings are only void- 
able. In the case at bar there is no question but that the 
the Probate Court throughout the proceedings culminating 
in the decree of distribution, had jurisdiction of the subject- 
matter and of the parties in interest, and that all the pro- 
ceedings in the matter of the estate to and including the 
entry of the decree of distribution were in accordance with 
the provisions of the statute. That being so, it is plain that 
the decree of distribution was not void. At most it was only 
voidable. Whether the instrument propounded as a wi]l was 
executed in the manner required by law and was what it 
purported to be, the last will and testament of the dceeased, 
was a fact the Probate Court was called upon to determine 
in the exercise of the jusisdiction it had acquired over the 
subject-matter and over the parties in interest, and when that 
Court decided that it was, and proceeded to administer the 
estate, its acts and those of the executrix under its authoriirT' 
and pursuant to the statute, were valid and binding as to all 
dealings with third parties had in good faith and for value. 
(Fitch V. Miller y 20 Cal. 383; Stephenson y, Superior Courts 
8upra\ Fisher & Bassett, 9 Leigh (Ya.) 119; Andrews v. 
Avery, 14 Gratt, 236; JIfeneK v. Dennison, 17 How. Pr. 426.) 
Precisely the same reason that protects a purchase consum- 
mated f rofn an executor or administrator before his adminis- 
tration is revoked or superseded, protects the purchaser from 
the distributee of the estate. 

When, as in the case of Samson, the probate of a will has 
been annulled upon a contest initiated by an heir subsequent 
to an entry a decree of distribution, the heir may un- 
doubtedly pursue the property, and perhaps its proceeds, 
in the hands of the distributee, but, for the reasons 
already given, he cannot follow the property into the hands 
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of one who bought in good faith and for yalne from the exe- 
cutor, administrator, or distributee prior to the revocation 
and at a time when the proceedings appeared and were yalid 
and binding. 

Judgment affirmed. 

We concur: Myrick, J., Thornton, J., Morrison, C. J. 

We dissent: McKinstry, J., Sharpstein, J., McKee, J. 
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[Filed November 16, 1883.] 

Nb. 9211. 

LIVEBMOKE, Petitioneb, v. BBUNDAGE, Bespondent. 

Mandamus — Disqualification of Judge. A Judge, -who is himself a party 
to an action pending in his Gonrt, has no jurisdiction to hear and de- 
termine an app)ication for a change of venue. It is his duty to order 
the case to be transferred for trial to the nearest Court of an adjoin- 
ing county, unless it shall be stipulated to transfer it to some other 
Court; and mandamus will lie to compel the transfer. 

McKee, J., delivered the opinion of the Gonrt: 

The petitioner is plaintiff in an action against the defend- 
ant, who is Judge of the Court in which the action is pend- 
ing. Being defendant in the action and Judge of the Court 
in which the action is pending, it was not necessary for the 
petitioner, in making 'a motion to transfer the cause, to 
serve the Judge of the Court with notice of the motion, as it 
would be in a motion for a change of venue under the pro- 
visions of Section 396 C. C. P., in a suit before him between 
Ordinary litigants; for in an action pending in his Court, to 
which he himself is a party, he has no jurisdiction to hear 
and determine an application for a change of venue. 

Being a party to the action the Judge was directly inter- 
. ested in the action and disqualified from acting at all, except 
so far as tl^e action might be affected by the arrangement of 
the calender of his Court, or the regulation of the order of 
business, and except to transfer the case to some other 
Court for trial. A Judge who is a party to a cause pending 
in his Court should not assume to sit in the case (Sub. 1, 
Sec. 179, C. C. P.); nor has he any authority to retain the 
case in his Court by non-action. The law imposes upon 
him a single duty in regard to it, and that is to order the 
case to be transferred for trial to the nearest Court of an ad- 
joining county, unless it shall be stipulated to transfer it to 
some other Court. 
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Section 398 0. C. P. provides as follows: *'I£ an action or 

Sroceeding is commenced or pending in a Court, and the 
udge or J ostice thereof is disqualified from acting as such 
* * * it mtist he transferred for trial to a Court the 
parties may agree upon hj stipulation in writing, or made in 
open Court, and entered in the minutes; or if they do not so 
agree, then to the nearest Court where the like objection or 
cause for making the order does not exiftt." Other than the 
duty imposed by this provision of the Code, a Judge who is 
a party to an action or proceeding pending in his Court has 
no discretion in the case. 
Let a writ of mandate issue. 
"We concur: Boss, J., McKinstry, J. 



In Bank. 

[Filed November 28, 1883.] 
No. 10,828-9. 
PEOPLE, Bespondent v. MUEBACH, Appellant. 

HOMICIDK — InSTBUGTION — ^MlKTTTBS — ^MlSTAKB — ClEBK — JUDGMElTr — JUBT — 

Punishment. An instruotion objected to held not errcneoas. There 
was no assumption of the sailt of defendant in the language employed 
by the Court. 

Id. No words of repoach, however grieyous, are sufficient provocation to 
reduce the offense of an intentional homicide with a deadly weapon 
from murder to manslaughter. 

Id. On entering judgment on the minutes the Clerk made it appear that 
the Court, in pronouncing it, had informed defendant **of the indict- 
ment found against him ^ ^ * Noyember, 26, 1883," 
instead of 1882. Held, the Court below, upon notice, had power to 
correct the entry as to date, so as to express the truth, and the appeal 
by defendant from the judgment did not affect such exercise of 
I>ower. 

Id. Furth&r, the error as to date in the entry referred to would be so 
eyidently a mere clerical mistake, which in no way prejudiced defend- 
ant in any substantial right, that the judgment would not be reversed 
even if the error had not been corrected. 

Id. The statement made by the Court to defendant of the nature of the 
charge made against him and of which he had been conyicted, although 
necessary as preliminary to pronouncing judgment, was no part of the 
Judgment. 

Appeal from Superior Court, Napa County. 

Attorney-General for respondent. 
H. C. Gesford for appellant. 

McKee, J., delivered the opinion of the Court: 

Appeal from a judgment of death pronounced against the 
defendant upon a conviction for murder in the first degree, 
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and also from an order made subsequent to the judgment. 
The assignments of error are, that the Court exceeded its 
jurisdiction in making the order appealed from, and that it 
misdirected the jury by the following instructions, namely : 

*a. Tou can find defendant guilty of murder in the first 
degree, or guilty of murder in the second degree, or guilty 
of manslaughter, or you may render a verdict of not guilty; 
and it is for you to decide which one of these verdicts you 
may render, but if you do find the defendant guilty of mur- 
der in the first degree you have the discretion to determine 
the nature of his punishment; and if in your sound judg- 
ment and discretion there is any fact or circumstance in the 
case which ought to mitigate the extreme penalty of death, 
you will by your verdict indicate the same; but if you find 
no such mitigation in the facts of the case, and think the 
death penalty should be inflicted, you will simply find him 
guilty of murder in the first degree." 

**2. No words of reproach, however grievous, are sufiS- 
cient provocation to reduce the offense of an intentional 
homicide with a deadly weapon from murder to man- 
slaughter. " 

Objection is made to the first instruction that the Court 
in saying to the jury, "but if you do find the defendant 
guilty of murder in the first degree," etc., virtually an- 
nounced that the defendant was guilty of that crime; and 
that, by the other parts of the instruction, the jury were 
improperly restricted in the exercise of their power of dis- 
cretion to determine the punishment to be infiicted upon the 
defendant. 

There was no assumption of the guilt of the defendant in 
the language employed by the Court. The jury were prop- 
erly directed that they could, upon the indictment, find the 
defendant guilty of any offense included within the crime for 
which he was indicted; but if they should find him guilty of 
the highest offense, namely, murder in the first degree, it 
would be their duty to decide whether he shall suffer death 
or confinement in the State Prison for life, iand that was to 
be determined at their discretion. With this power of dis- 
cretion a Court cannot interfere. The jury should be left 
entirely free to act according to their judgment. If they see 
fit to exercise the power at all, they have the exclusive ri^ht 
to determine, within the limits prescribed by the law which 
gives them the power, th6 punishment for which the defend- 
ant ought to be sentenced. And we find nothing in the chal- 
lenged instruction which limited or restrained them in the 
exercise of that power. 
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The second instruction was applicable to the case, and was 
a correct explanation of the law of the subject to which it 
related. (The Peopte v. Turley, 50 Cal. 470; The People v. 
Butler, 8 id. 435; Wharton's Criminal Law, 368.) 

The question upon the appeal from the order made after 
judgment arises out of the following facts: 

GQie indictment charged that the murder was committed on 
the 26th day of November, 1882. Of that crime the defend- 
ant was convicted, and upon the conviction, judgment of 
death was regularly pronounced. 

But the Clerk, on making up his minutes of the proceed-- 
ing in Court when the defendant appeared for sentence,, 
entered, as part of the proceeding, that the Court informed 
the defendant '' of the indictment found against him for the 
crime of murder committed on November 26, 1883." This 
entry did not express the fact; and, after discovering the 
mistake which had been made, ihe Court, upon notice to de- 
fendant and his counse], ordered the entry to be corrected 
by changing the figures "1883" to "1882," so as to 
express the truth. The order to that effect was made 
March 12, 1883. Meantime the appeal had been taken from 
the judgment; and it is contended that the Court had no 
jurisdiction, pending the appeal in this Court, to make th& 
order. 

But the true statement, which was made by the Court to 
the defendant, of the nature of the charge made against him 
and of which he had been convicted, although necessary as 
prelimiminary to pronouncing judgment (Section 1200, Penal 
Code), was no part of the judgment pronounced; and a mis- 
take made by the Clerk in the entry of the statement on the 
minutes of the Court would not invalidate the judgment. 
The mistake was, therefore, one which could be corrected at 
any time, while the record of the case was subject to th& 
physical control of the Court, so as to make the record 
speak the truth. The power of the Court in that regard 
was not suspended by the appeal. (Boussel v. Boyle, 45 
Cal. 64; Shddon v. Gunn, 57 td. 40; Boyd v. Burrd, 60 id. 
284.) 

Besides, as the defendant was sentenced for the crime for 
which he had been indicted and convicted, by a judgment 
regularly pronounced, the error as to date in the entry 
rel^rred to could be so evidently a mere clerical mistake, 
which in no wa^ prejudiced the defendant in any substantial 
right, that the judgment itself would not be reversed, even if 
the error had not been corrected. (Section 1404, P. C; 
People V. Sprague, 53 Cal. 491; People v. Gilbert, 6 Pac. 0» 
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L. J. 968: People v. Brotherton, 47 Oal. 338; People v. Colby, 
64 id. 37.) 

Judgment and order affirmed. 

We concur: Boss, J., Sharpstein, J., Myrick, J., Thorn- 
ton, J. 

Department No. 1. 



fPiled November 16, 1883.] 
No. 8705. 

FORBES, Petitioner, 

V, 

THE COUNTY OF EL DOBADO, and THOMAS HAB- 
DIE, A. A. BATLET, and SETH LOVELESS, consti- 
tuting The Board op Supervisors op said County, and 
THOMAS HABDIE, Chairman of the Board of Super- 
visors OF SAID County, E. W. WITMEB, Auditor, and 
GEOBGE BUBNHAM, Treasurer of the County of El 
Dorado, Constituting ex-opficio The Board op Bailroad 
Commissioners of said County, Bespondents. 

Pleading — Yebifibd Answbb — ^Execution of Assignment. The gennineness 
and due execution of the assignment of railroad bonds issued under 
' the Act of March 28, 1863, can be denied -without a verified answer. 
Section 447 0. 0. P. does not relate to assignments, but to instru- 
ments which may be assigned. 

Mandamus — Insufficiency of Allegations. Where the fact alleged is one, 
the existence or non-existence of which must be known to a party, a denial 
for -want of information or belief is not good; but whether the plain- 
tiff, -who seeks to compel the defendants to perform a dtlty respecting 
certain Bailroad Bonds under the Act of March 28, 1863, is the owner 
thereof or whether they had been duly assigned to plaintiff, are facts 
the existence or non-existence of which could not be known to the 
defendants, and a denial for want of information was sufficient. 

McKiNSTRY, J. , delivered the opinion of the Court : 

This is an original proceeding in the Supreme Court, and 
the plaintiff has moved for judgment upon the complaint 
and answer. 

The petition avers that the petitioner is the *' owner and 
holder" of certain railroad bonds ** issued under the Act of 
March 28, 1863, with the coupons attached, assigned to him 
by an indorsement printed and written on the back of said 
bonds, signed by the President and Secretary of the Bail- 
road Company." To this the answer is: **To the allegation 
(reciting it) said respondent answering, says that it (the 
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Board of Supervisors) has no information or belief on the 
subject sufficient to enable it to answer said allegation, and 
therefore on that ground denies that the said bonds or any 
of them were assigned to said petitioner, or that be was, at 
the commencement of this action, the owner or holder of 
them or any of them." 

It is contended by petitioner that the genuineness and due 
execution of the assignment can be denied only by verified 
answer (0. C. P., 447). To this there are two replies: First, 
a copy of the assignment is not set forth in the complaint, 
nor are copies of the bonds; second, Section 447 of the Code 
of Civil Procedure does not relate to assignments, but to in- 
struments which may be assigned. Whatever the eflfect of 
the payment of interest to plaintiff, as evidence^ the allega- 
tions in the petition of such payments, undenied, did not re- 
lieve the plaintiff of the necessity of averring that he was the 
owner and holder of the bonds. It is further urged by coun- 
sel for petitioner that there is no denial because the answer 
does not in express terms deny that an indorsement to him, 
printed and written on the bonds, was signed by the Presi- 
dent and Secretary of the Bailroad Company. But the 
answer avers that the respondent has no information or 
belief as to such indorsement or signatures, or that plain- 
tiff is the owner or holder of any of the bonds, and denies, 
therefore^ that any of the said bonds were assigned to the 
petitioner, or that he is the owner or holder of any of them. 

The last clause of Section six of the Act of I860 j)rovides 
that the bonds delivered to the railroad company may be 
transferred " by said company " by written or printed trans- 
fer upon the back thereof, signed by the President and 
Secretary, etc. Unless the word * * assigned " is the equiv- 
alent of ''transferred" the petitioner does not allege that 
the bonds were transferred to him by written and printed 
transfer. But, assuming the words to mean the same thing, 
the complaint would have been sufficient if it had alleged 
that the bonds were assigned by the railroad company. The 
legal implication would be that they were assigned in the 
only way they could be assigned under the statute. The 

Sleadable fact is the assignment and the assignment is denied, 
[oreover, the statute omy limits the mode of assignment by 
the railroad company. After they were indorsed by the 
company they could pass from hand to hand by simple de- 
livery, in accordance with a custom recognized by many ad- 
judications relative to such instruments. Hence the plain- 
tiff added that he was the owner and holder when the suit 
was commenced. The allegation that the bonds were as- 
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signed to him by the railroad company would not have been 
su£Scient. It would show that he was once the owner, but 
the rule that a status or condition which existed in the past 
is presumed to continue is a rule of evidence, not of pleading. 
It would not appear but that he had sold and delivered the 
bonds to a third person. The petitioner very properly 
added, therefore, that when he applied for the writ of man- 
date he continued to be the owner and holder of the bonds 
under the assignment. This last averment is distinctly 
denied by the answer. 

It has been held that where the fact alleged is one whose 
existence or non-existence must be known to a party a denial 
for want of information or belief is not good. But we cannot 
assume that the defendant must have known that plainti£f 
was the owner and holder of any bonds when the present 
proceedings were instituted. 

It is not necessary to examine the pleadings further. If 
plaintiff was not the legal owner of the bonds when the 
writ was applied for he is not entitled to the mandate. 

The plamtifi's motion for judgment on the pleadings is 
denied. 

We concur: Eoss, J., McEee, J. 



In Bane. 



[Filed November 30, 1883.] 

No. 9161. 

BETNOLDS v. THE SUPEEIOE COURT. 

Certiorari. 

By the Court : 

By means of certiorari the petioner seeks to call in question 
the validity of a judgment and an order made and entered 
considerably more than one year before the presentation of 
his petition. In Keys v. Marin County (42 Cal. 256) , it was 
held that unless circumstances of an extraordinary character 
be shown to have intervened, the remedy through a writ of 
certiorari should be held to be barred by the lapse of the 
same length of time that bars an appeal from a nnal judg- 
ment. 

In the present case no excuse is shown for the delay in 
the application. 

Writ denied and proceedings dismissed. 
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Depabthent No. 1. 



[FUed November 16, 1883.] 

No. 8704. 
MoDOiSALD 

THE COUNTY OF EL DORADO et al. 

By the Court : 

Upon the authority of Forbes v. The County of El Dcyrado 
et al.f plaintiff's motion for judgment on the pleadings is 
denied. 

In Bane. 



[Filed November 28, 1883,J 

No. 8404. 

BIDDEL, Appellant, 

V. 

BBIZZOLABA et al., Eespondbnts. 

MOBTQAOK—SUBBOOATION — StATUTB OF LnflTATIONB — ^AOTION — OoNTBAOT — 

Debt — ^Aokmowubdombht—Pbomisb — Pubohasbb — Dbfioienot. To 
establish a sew contract after the Statute of Limitations has run, 
there mast be a promise to pay, or an acknowledgment from which a 
promise is necessarily implied. 

Id. It is very certain that an actual promise can oply be made to the cred- 
itor, and it follows that the acknowledgment from which the promise 
is to be inferred mnst be made to the creditor. An admission to a 
stranger of the existence of the debt cannot be construed an acknowl- 
edgment to the creditor such as indicates an intention on the part of 
the person making the admission to hold himself bound to pay, nor is 
it expressiye of his willingness to pay. 

Id. Treating the complaint as a bill for the foreclosure of the mortgage, 
the action was barred by the Gode limitation of time within which 
such an action may be commenced. 

Id. The purchaser from the mortgagor assuming the mortgage as part of 
the consideration of his purchase, and prior to action brought on the 
mortgage debt reoonyeying to the mortgagor, is not liable to the mort- 
gagee when the latter's caus^ of action on the mortgage debt is barred 
by the Statute of Limitations. 

Id. If the liability of the subsequent purchsser to his grantor to indemnify 
him against the mortgaged debt be extinguished, as between them- 
selves, by a reconyeyance before bill for foreclosure filed, the contract 
of indemnity being thereby put an end to by the act of those who 
were parties to it, the mortgagee will not be entitled to a decree for a 
deficiency against such a purchaser, founded on such a stipulation in 
his deed. 
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Id. The mortgagee can only be entitled to be subrogated to an eodsiing re- 
medy of his debtor, the mortgagor, apon a legal eo^ting stipalation. 
Bat the contract between Brizzolara and Boberts was at an end when 
the complaint herein was filed. 

Id. The liability of the mortgagor is contingent npon the fact that a sale of 
the mortgaged premises shall fail to satisfy the debt and costs. It is 
against &is contingency that the purchaser indemnifies him. 

Id. Plaintiff cannot take a decree for the sale of the lands in this action 
against demurrer or the Statute of Limitation. He cannot take a per- 
sonal judgment for a deficiency, because the amount of the deficiency, 
if any, can be ascertained only after decree for the sale of the prem- 
ises, a sale thereof and the Sheriff's return of said sale. 

Id. An independent action at law cannot be maintained for a debt, what- 
ever its form, secured by mortgage. 

Appeal from San Louis Obispo County. 

McD. B. Venable and John Scott for appellant. 

Win. J. & Wm, Graves and J. M. Wilcoxon for respondents. 

McKmsTRY, J., delivered the opinion of the Court: 

The Court below sustained the defendant's demurrer to 
the complaint. The defendant by his demurrer, among others, 
took the objection that the cause of action alleged in the 
complaint was barred by the Statute of Limitations, and the 
objection that the complaint did not contain a statement of 
a cause of action. 

The complaint contains the allegation : '' So late as the 
28th day of June, 1880, * * * . the defendant, Bartolo 
Brizzolara, by an instrument in writing signed by him, ac- 
knowledged said mortgage indebtedness and that the same 
was a lien on said mortgaged property." 

To establish a new contract, made after the statute has run, 
there must be a promise to pay, or an acknowledgment from 
which a promise is necessarily implied. {Biddel v. Brizzolara, 
56 Cal. 374.) It is very certain that an actual promise can 
only be made to the creditor, and it follows that the acknowl- 
edgment from which the promise is to be inferred, must be 
made to the creditor. An admission to a stranger of the ex- 
istence of the debt cannot be construed an acknowledgment 
to the creditor such as indicates an intention on the part of 
the person making the admission to hold himself bound to 
pay, nor is it expressive of his willingness to pay. " An un- 
qualified acknowledgment to a stranger will not take a case 
out of the statute or constitute a good cause of action." 
(Irousdale's Admr. v. Anderson^ 9 Ky. 276; see also Kyle v. 
Wells, 17 Pa. St. 286; layl(yr y. Hendrie, 8 Nev. 243.) 

Treating the complaint as a bill for the foreclosure of the 
mortgage the action was barred by the Code limitation of 
time within which such an action mav be commenced. 



^ 
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I 

In the contract of sale of the mortgaged premises from 
Bartolo Brizzolara to Eoberts, the consideration of the sale 
is thus stated: ''That the consideration of said sale is as 
follows: Eleven thousand dollars in gold coin, to be paid as 
follows : The party of the second part assumes a mortgage 
6n said property held by Philip Biddel, principal and inter- 
est amounting to $6,090, and assumes to pay the county and 
State taxes on said property for the current year, amounting 
to $136, and this dav pays to the party of the first part the 
sum of one thousancl dollars iu cash, the receipt whereof is 
hereby acknowledged by the party of the first part, and the 
balance of such purchase money, $3,774 50, is secured to be 

Said by a promissory note of this date, payable on the 5th 
ay of November, 1878." 

The complaint alleges that Roberts, prior to the com- 
mencement of this action, reconveyed the mortgaged prop- 
erty to Bartolo Brizzolara, the mortgagor. 

it is urged by appellant that although the Statute of lim- 
itations may have run against the mortgage debt, the plaintiff 
is entitled to a decree for the sale of the mortgaged premises, 
and to a personal judgment, for any balance of the mortgage 
debt unsatisfied by application of the proceeds of the sale, 
against Bartolo Brizzolara, a% successor in hUei^est of Roberts ; 
and that, as the promise of Boberts was made within four 
years before the commencement of this action, the plea of 
the statute is not well *taken against the action as an action 
on such promise. 

There is no averment in the complaint that Bartolo, by 
reason of any language in the reconveyance from Boberts, or 
otherwise, ever promised the latter to pay the mortgage. 

It was held in New York the liability to the mortgagee of 
the grantee of the mortgagor, who assumes and agrees to 
pay the mortgage, arises out of the broad doctrine that when 
one makes a promise to the benefit of a third person, the 
latter may maintain an action upon it. {Burr v. Beers ^ 24 
N. Y., l78.) But the case last cited was an action at law, 
and Denio, J., says there was abundant authority to the 
point that the right to a personal judgment for a deficiency 
against the grantee of the mortgagor was not based in 
the previous chancery decisions in New York upon the 
notion of a direct contract between the grantee of the equity 
of redemption and the holder of the mortgage, but upon the 
principle that the undertaking of the grantee to pay off the 
incumbrance is a collateral security acquired by the mort- 
gagor, which inures by an equitable subrogation to the ben- 
efit of the mortgagee. He proceeds to say that the common 
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law judgment in the ease then before the Court obviously 
could not be sustained by reference to the doctrine of the 
Courts of equity. He adds, if the judgment could be sus- 
tained at all it must be upon the broad principle that if one 
person make a promise to another, for the benefit of a third 
person, the third person may maintain an action on the 
promise. He admits upon that question there has been a 
good deal of conflict of judicial opinion, and that the cases 
supposed to create a direct obligation from the purchaser of 
the equity of redemption to the mortgagee — *' are doubtless 
subiect to some of the criticisms which have since been 
applied to them. Some of the opinions were pure obiter 
dicta, and in others the case, though presenting the point, 
was decided on other grounds." ^ * * ** Finally 
the question came squarely before this Court in Lawrence v. 
Fox (20 N. T. 268), and we there held, with hesitation on the 
part of a portion of the Judges who concurred, while others 
dissented, that the action would lie. We must therefore 
regard the point as definitely settled, so far as the Courts 
of this State are concerned." In view of the very able and 
exhaustive examination of the cases by Mr. Justice Com- 
stock, in his dissenting opinion in Lawrence v. Fox] we can 
give but little persuasive effect to the judgments in that 
case and in Burr v. Beers. 

The doctrine of Burr v. Beers — which has not been gen- 
erally approved — can have no place in courts of equity, 
where the right of the mortgagee^to take a decree against the 
grantee personally, for a balance unsatisfied by the sale of 
the premises mortgaged, has been placed upon different 
ground. The case at bar is not an action at law; the frame- 
' work of the complaint is that of an equitable pleading, and 
the prayer is for a sale of the premises, and for a personal 
judgment for deficiency against the defendants Bartolo Briz- 
zpUara and Austin Roberts, etc. Indeed under our Code 
an independent action at law can not be maintained for a 
debt whatever its form, secured by mortgage. (C. C. P., 
726.) 

It has distinctly been decided by the Supreme Judicial 
Court of Massachusetts that no action at law by the mort- 
gagee lies on a promise made to the vendor, by the pur- 
chaser of an equitv of redemption, to assume a mortgage on 
the premises, and to pay the mortgage note. {Muller v. 
Whipple, 1 Gray, 317; id. p. 324.) 

The Court in that case say that certain expressions used 
by Lord Holt, in Yardv. Eland, (1 Ld. Raym., 368), and by 
BuUer, J., in Marchington v. Vernon, (1 Bos. and Pul., 101, 
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noie)^ to the effect — ''On a promise, not under seal, made by 
A, for a good consideration to B, to pay B's debt to C, 
may sue A " — had been transferred into various text books, 
as if it were a general rule of law. But Mr. Justice Metcalf 
remarked, that the maxim required great modification; be- 
cause it expresses rather an exception to a general rule, than 
the rule itself; and adds that, oy recent decisions of the 
English Courts, the operation of the rule or maxim is re- 
stricted within their narrower limits, and the general rule to 
which it is an exception, is now more strictly enforced. 
''That general rule is, and always has been, that a plaintiff 
in an action on a simple contract, must be the person from 
whom the consideration of the contract actually moved, and 
that a stranger to the consideration cannot sue on the con- 
tract. The rule is sometimes thus expressed: There must 
be a privity of contract between the plaintiff and defendant, 
in order to render the defendant liable to an action, by the 
plaintiff, on the contract." (Citing cases.) 

The learned Judge then proceeded to classify the except- 
ions to the general rule, and the Court are quite certain that 
th$ promise to the mortgagor by the purchaser of the equity 
of redemption, to pay off a mortgage, does not constitute an 
exception. 

The classification of the Massachusetts Court may not be 
exhaustive, but if there be other exceptions they must 
be such as stand upon a like footing of reason and justice 
with those enumerated. For convenience the classes of ex- 
ceptions may be summarized : First. Those in which the 
action for money had and received may be maintained, 
where a debtor has put money or property as a fund into 
the hands of one who has promised to pay the debt of him 
from whom he has received the fund. (But, see Weston v. 
Barcer, 12 John. 282.) Second. W^ere promises have 
been made to a father or uncle for the benefit of a child or 
nephew. 

The Supreme Court of Massachusetts were very confident 
that the case, Midler v. Whipple, did not come within any 
recognized exception. The defendant there — the purchaser 
of the equity of redemption — had no money which in equity 
and good conscience belonged to the plaintiff, the mortgagee; 
no funds of the mortgagor, property, money or credit, had 
been put into the defendant's hands for the purpose of 
meeting the plaintiff's claim on the mortgagor. The sale of 
the equity of redemption did not lessen the plaintiff's secu- 
rity for the mortgage debt. (A different reason is given by 
the Massachusetts Court, but it is equally true in the case 
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at bar, that the sale of the mortgaged premises did not 
lessen the plaintiff's security. Except the limitation was 
pleaded, he retained a right to a decree for the sale of the 
mortgaged premises, and to« judgment over for any defi- 
ciency.) There was (and is here) no nearness of kin be- 
tween the parties. It was held in MuUer v. Whipple, that 
the mortgagee could not maintain an action at law against 
the purchaser, because there was nothing in the nature of 
the transaction to take it out of the general rule in the opin- 
ion recited. 

The doctrine of courts of equity with reference to the 
liability of the grantee of the mortgagor is very clearly set 
forth in the cases cited by Mr. ^ones in his work on mort- 
gfi^es — (Sees. 740, 779)and especially in CraweU v. HosjpUal 
(27N. J. Eq., 650). 

In the case last referred to it was said a stipulation in a 
deed of conveyance inter partes that the grantee shall assume 
and pay a prior mortgage on the premises, is a contract 
with the grantor simply for his indemnity, and will not be 
regarded in law or equity as a contract with the mortgagee 
or for his benefit. And in HaUey v. Reed (9 paige, 445), 
where the purchaser assumed the bond and mortgage and 
there was a recital in the convevance * ' the amount thereof 
(of the mortgage debt) constitues a part of the consider- 
ation of this convevance and has been deducted therefrom," 
Chancellor £ent held that this agreement was not intended 
as an absolute and unconditional promise to pay the prin- 
cipal and interest to the mortgagor but an agreement to 
indemnify the mortgagor against the payment of the mort- 
gage debt. 

In Crowdl v. Hospital it was adjudged, that the right of 
the mortgagee to a personal decree for a deficiency against 
a subsequent purchaser, whose deed contains such a stip- 
ulation, does not result from any fixed of vested right in the 
mortgagee, arising either from the acceptance of the con- 
veyance of the mortgaged premises by the grantee, or from 
his obligation to pay the mortgage debt as between himself 
and his grantor, but it rests merely on the doctrine of Courts 
of Equity, that a creditor may have the benefit of all collat- 
eral obligations for the payment of the debt which a person 
standing in the position of surety holds for his indemnity, 
and in such case the mortgagee may proceed directly against 
the purchaser, who is ultimately liable, to avoid circuity of 
action. 

In the same case it was held, that if the liability of the 
subsequent purchaser to his grantor to indemnify him against 
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the mortgaged debt be extinguished, as between themselves* 
by a reconveyance before bill for foreclosure filed, the con- 
tract of indemnity being thereby put an end to by the act of 
those who were parties to it, the mortgagee will not be enti- 
tled to a decree for a deficiency against such a purchaser, 
founded on such a stipulation in his deed. 

Boberts, the purchaser in the case at bar, is not a party 
to this appeal. As we have seen, the attempt here is to ob- 
tain a decree for the sale of the mortgaged premises, although 
the statute of limitations has barred an action on the mort- 
gage debt, and a personal judgment against the mortgagor; 
not only as mortgagor, but in his capacity of grantee from 
Boberts, although the deed- from Boberts accepted by Bar- 
tolo, the mortgagor, contains no language which can be con- 
strued a re-assumption of the mortgage debt by the latter, or 
a promise on his part to indemnify Boberts. 

It is certain that if plaintiff was not entitled to a per- 
sonal judgment for deficiency against Boberts he is not enti- 
tled to such judgment against Bartolo Brizzolara. If the 
complaint had been filed for a foreclosure before the running 
of the statute, plaintiff would have been entitled to a personal 
judgmeiit for deficiency against Bartolo as mortgagor, but to 
no such judgment against Boberts if the reconveyance had 
been made before tne filing of the complaint, and to none 
such against Bartolo in his distinct character as grantee of 
Boberts. 

The general rule of chancery is that as to strangers to the 
contract the parties may at their pleasure abandon it and 
mutually release each other from its performance. (2 Spence'a 
Eq. Juris., 280.) And the case at bar does not come within 
any established exception to the general rule. The case can- 
not be brought within the class in which trusts have been 
enforced by beneficiaries who were not previously agreed to 
the creation of the trust. 

The mortgagee being the representative and standing in 
the place of the mortgagor, to enforce the rights of the latter 
against the purchaser, and having no greater or other equity in 
himself, is entitled only to such remedy as the mortgagor 
himself had when the bill was filed. *' tn other words, being 
a stranger to the contract of the purchaser with the mortgagor 
and to the consideration whereon it was founded, it will be 
competent for those who where parties to it to rescind and 
extinguish it at their pleasure; and after such rescission and 
extinguishment, the contract becomes utterly incapable of 
enforcement." {Crowell v. Hospital, supra.) The mortgage 
can only be entitled to be subrogated to an eocisting remedy 
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of his debtor, the mortgagor, upon a legal exxatiiig stipula- 
tion. But the contract between Bartolo Brizzolara and 
Boberts was at an end when the complaint . herein was 
filed. 

Even where the rule has been established that the pur- 
chaser is bound by his promise as a promise made for the 
benefit of the mortgagee, it is still necessary that the grantor 
ghould be personally liable upon the mortgage in order to 
render the grantee liable upon his covenant to the holder of 
the mortgage assumed. In King v. Whitdy, (10 Paige, 465) 
the grantor of an equity of redemption in mortgaged premises, 
neitner legally nor equitably interested in the payment of 
the bond and mortgage, except so far as the same were a 
charge upon his lands, conveyed the lands subject to the 
mortgage, and the conveyance recited that the grantees 
therein assumed the mortgage, and were to pay off the same 
as part of the consideration. It was held that as the grantor 
in that conveyance was not personally liable to the holder of 
the mortgage, the grantees were not liable to the holder of 
the mortgage to pay the same. So late as the year 1877, 
King v. Whitely was approved and its principal affirmed. 
{Vrooman v. Turner, 69 N. T. 380.) In the case last cited 
the previous New York cases, including Burr v. Beers, are 
carefully considered and distinguished. 

Under the section of the Code of Civil Procedure (726), 
"there can be but one action" for the recovery of any debt 
secured by mortgage, in which the Court must by its judg- 
ment direct the sale of the incumbered property, and the 
application of the proceeds to the debt and costs; and if it 
appear by the Sheriff's return that the proceeds are insuffi- 
cient, judgment can be docketed against the mortgagor, etc. 
Thus, whatever the form of the debt, the mortgagor can be 
legally compelled to pay no part of it, until decree is entered 
for the sale of the premises mortgaged, and the liability 
which shall then accrue to him is a liability to pay only a de- 
ficiency, which shall appear on the Sheriff's return. The 
liability of the mortgagor is, therefore, contingent on the 
fact that a sale of the mortgaged premises shall fail to satisfy 
the debt and costs. It is against this contingencv that the 
purchaser indemnifies him. True, the statute authorizes a 
single decree which provides for a sale of the mortgaged 
premises and a subsequent judgment over against the 
mortgagor to which, upon the equitable principle of subro- 
gation, may be added a judgment over against the purchaser 
(where the latter has indemified his vendor) for any 
deficiency which way appear from the Sheriff's return. 
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But the return of the Sheriff, which makes absolute the 
personal liability that was before conditional, and liquidates 
and renders certain the damages for which the mortgagor is 
personally liable, must always follow and depend upon a de- 
cree for and a sale of the premises. 

In the case before us the mortgagor did not pay his debt, 
and he never became liable to a personal judgment for defi- 
ciency, because no decree for a sale of the premises was ever 
entered. Had the title to the premises remained in Boberts, 
Bartolo Brizzolara, the mortgagor, would have had no cause 
of action against him, nor would the plaintiff, who could 
have claimed only to be subrogated to Bartolo's claim against 
Boberts, such as it was. 

Plaintiff cannot take a decree for the sale of the lands in 
this action, against demurrer or plea of the statute of limita- 
tions. He cannot take a personal judgment for a deficiency, 
because the amount of the deficiency, if any, can be ascer- 
tained only after decree for the sale of the premises, a sale 
thereof, and the Sheriff's return of said sale. 

Judgment affirmed^ 

We concur: Sharpstein, J., Myrick, J., Thornton, J., 
Boss, J. 

CONCURBING OPINION. 

I concur. Where a purchaser of real estate from a mort- 
gagor assumes payment of the mortgage debt, as a part of 
the consideration of his contract of purchase, there arises 
out of the transaction, upon the principal of subrogation, a 
cause of action for the benefit of the mortgagee, which he 
may enforce, at any time within the life of his mortgage, 
by an action at law or in equity against the purchaser. But 
if as in the case in hand, the mortgagee sleeps upon his 
remedial rights against the mortgagor and purchaser, until 
the time of the Statute of Limitations has run against the 
mortgage debt, and the lien of the mortgage has become ex- 
tinguished, and the purchaser and mortgagor have rescinded 
their contract, there is no remedial right which can be en- 
forced at law or in equity by the mortgagee against the mort- 
gagor or the purchaser. (Simpson v. Brown, 68 N. T. 355; 
Durham v. Bischof, 47 Ind. 211; Kelly v. Boberts, 40 N. T. 

432.) 

McEee, J. 
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[Filed November 16, 1883.] 

No. 8775. 

SCOTT, Appellant, 

V. 

THE SIEBEA LUMBEK COMPANY, Bespondent. 

Tbust — ExEcrmoN of. Action to recover possession of certain real and per* 
Bonal property, and damages for detention. The owners, 0. & W., 
being largely indebted, conveyed the property by deed in trust, and em« 
powered the trastees to sell the property, in case of certain defanlt, 
for* 'gold coin" or cash, and after payment of certain snms the 
balance to be paid 0. k W. or their assigns. The Gonrt below found 
that the property was sold under the trust to plaintiff for the trustees, 
and with the undersdtanding that no money was to be paid. Betd, that 
the sale was invalid. 

Pbagticb — Pleading — Equity. The allegations of the complaint and answer 
put in issue the due execution of the special power of sale in the trust 
deed, and the validity of the sale, and this issue having been made and 
tried, plaintiff can not now claim that the action is one simply of 
"ejectment" and ''claim and delivery, " and deny to the defendant 
the benefit of the findings upon that issue. 

Appeal from Superior Court, Sacramento County. 

O. Cadwalader for appellant. 

JE, B. Mastick and C. A. Garter for respondent. 

McEjnstrt, J., delivered the opinion of the Court: 

The power contained in the deed of trust, recited in the 
complaint and findings, empowered the trustees, in case of 
certain default, to sell at public auction for "gold coin," or 
cash. The Court below found that the trustees offered the 
real and personal property (except the two lots in Ked Bluff,) 
for sale, ''and struck off the same to plaintiff, who at their re- 

auest and /or them bid the sum of fifty thousand dollars, upon 
le distinct understanding that he was not to pay any money ^ 
or take or have any interest in the property, otherwise than 
in trust for them." It would seem to be unnecessary to 
argue that a power to sell at auction for cash did not author- 
ize the trustees to sell to themselves upon an indefinite 
credit, or to convey the legal title to a third person, without 
consideration. It is suggested, however, that the creditors 
only could complain of the manner of the sale. But the in- 
strument of trust provides that, after payment of the credi- 
tors and certain expenses, the balance or surplus of the pro- 
ceeds of the sale for cash ''shall be paid to the parties of the 
first part, their heirs or assigns." Thus Campbell & Welton 
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and their assigns were interested in the due execution of the 
power of sale, not only, as grantors of the legal estate and 
aonors of the special power, but also as contingent benefi- 
ciaries. Nether Campbell nor Welton, nor any of their as- 
signs, agreed to surrender their interest in the estate, or its 
proceeds, and to receive therefor a claim against the trus- 
tees, as such, or in their individual capacities; if indeed the 
transaction with respect to the sale can be held to have been 
intended to create such liability. 

It is said the deed from the trustees conveyed the legal 
title, on which plaintiff can recover the possession at law, 
and we are asked to treat the present as an action at law, 
combining the actions known among us as ^^ ejectment" and 
** claim and delivery" of personal property. 

The Court below found that the trustees never received 
possession of any of the real or personal property described 
m the complaint, but that Campbell & Welton delivered 
possession of all the property to the Sierra Flume and Lum- 
ber Company, to whom the same was sold for a valuable 
consideration — $275,000. An allegation of the complaint is : 
" Campbell & Welton sold all the property (excepting lots 
13 and 14 in block No. 13 in the town of !Ked Bluff) to the 
Sierra Flume and Lumber Coippany * * for the price of 
$275,000, out of which said Sierra !&lume and Lumber Com- 
pany retained the amount of said promissory note," etc. 
This is a very clear admission and statement that the Sierra 
Flume and Lumber Company were purchasers for value. 
There is no finding that the Sierra Flume and Lumber Com- 
pany or the trustees in bankruptcy, or defendant had actual 
notice of the transfer of the personal property to the trus- 
tees. The record of the deed of trust operated no construc- 
tive notice of the transfer of personal property. 

It may be conceded, for the purposes of this case, that 
the general power of the trustees to sell and convey was co- 
extensive with their legal ownership, and that such power 
was entirely distinct from the special power to sell contained 
in the deed and, as a consequence, that the deed to plaintift 
passed the naked legal title to the lands therein described. 

There can be no doubt, however, that if plaintiff had com- 
menced an action of ejectment, the defendant could have filed 
a cross complaint praying that the sale and conveyance to 
plaintiff be set aside. 

But the present suit cannot be upheld as an action at law 
for the recovery of the possession of the real property. Even 
if the averment of prooative facts as to the transfcr of the 
legal title to the real estate could be held to be sufficient in 
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the action here known as '' ejectment," plaintiff has not con- 
tented himself with alleging a transfer by deed of the legal 
title to the trustees, and from the trustees to himself, but 
has averred an exact execution of the special power of sale 
set forth in the deed of trust. Defendant has responded in 
its answer, that the purchase was made in the name of plain- 
tiff, but to and for the use of Kraft — one of the trustees — 
and the Court found that the purchase was without any con* 
sideration, and for the use and benefit of all the trustees* 
The finding, although somewhat broader in terms, is no 
broader in its legal effect than the allegation of the answer. 
Thus by reason of the allegation of plaintiff and the answer 
thereto of defendant, an issue as to the due execution of the 
special power of sale (an issue which, as claimed by appel- 
lant, could not have been tried in an action at law), was pre- 
sented to the Court; an issue proper to be determined m a 
Court of equity. This equitable issue having been made 
aud tried, defendant ought not to be deprived of the benefit 
of a finding in its favor^— as to the execution of the special 
power of sale and the validity of the conveyance based upon 
the sale — merely because of its omission to pray that the 
sale be set aside and the conveyance annulled. But, not 
only do the averment as to the due execution of the special 
power and the counter-statement of defendant present an 
issue of fact to be tried appropriately only in a Court of 
equity, but the whole tenor of the complaint indicates a 
purpose to resort to the Court as a Court of equity. The 
complaint concludes with the general prayer, **for such 
other and further relief as the equity of the case may war- 
rant;" instead of the brief and comprehensive averments 
held to be sufficient in the action at law, the complaint con- 
tains a long recital of probative facts, many of which would 
have no place in the evidence, treating the action as simply 
one at law, and including statements of special equities upon 
which was based an application for the appointment of a re- 
ceiver. A receiver was in fact appointed by the Court 
below. But a receiver cannot be legally appointed in an 
action of ejectment, {Bateman v. Superior Uourt, 54 Cal., 
285). 

Plaintiff selected his forum^ and having appealed to a 
Court of equity, was not entitled to have that Court try an 
ejectment, even if his bill should have been dismissed on 
the ground that he had a complete remedy at law. But he 
asked for appropriate decree in equity, and if he had got all 
implied by his allegations and prayer the sale under the 
special power would have been validated. Even if we would 



856 Abstbact of a Becent DEasioN. 

be justified in any case in culling separated allegations from 
a complaint, purporting to be an application to the equity 
side 01 the Superior Court, and, disregarding ail other por- 
tions of the pleadings, in uniting such separated allegations 
and creating out of them a sufficient complaint at latVy we 
would not be justified in doing so for the purpose of main- 
taining a technical right to the possession on the part of the 
holder of the naked legal title, acquired under a sale found 
(upon an issue actually made by the pleadings) to have been 
a violation of the trust. 

The gale and conveyance through which the plaintiff claims 
to have acquired the title, should have been set aside. 

The order denying the new trial is affirmed, and the cause 
is remanded, with direction to the court below to modify its 
decree so as to provide therein that the sale made b v Grant, 
Sanderson, Kraft and Gadwalader, trustees, and the deed 
by them executed and delivered to plaintiff be set aside and 
annulled. 

We concur: Boss, J. McKee, J., 



Abstract of a Recent Decision. 



DivoECE — Surr foe Abates on Death — ^Wife's Rianr to Sup- 
poBT. {1.) -^ divorce suit being a personal action, the death of 
either party before decree abates the divorce proceedings; and 
this effect extends to whatever is identified with those proceed- 
ings. Where pending a suit by the wife for a divorce a mensa 
et thoro, the husband dies before a final decree, the Court cannot, 
after the death of the husband, require his executor to become 
a party to the suit, to answer the demand of the wife for an ad- 
ditional allowance for counsel fees for services rendered in the 
cause during the lifetime of the husband, nor pass an order re- 
quiring such executor to pay the same. ^2.) A wife has the 
right, independently of the actual merits oi the case, to require 
her husband, when she is living apart from him, and witliout 
means of her own, to defray the expenses of prosecuting her 
suit for a divorce, the Court exercising its sound discretion as to 
when and to what extent such allowance shall be granted. 
Authorities referred to: Wilson v. Ford, L. B., 3 Ex. 68; Shafer 
V. Shafer, 30 Mich. 164; Dow v. Eysier, 79 HI. 254; Pearson v. 
Darrington, 32 Ala. 254. McGurly v. McCurly, Opinion by 
Bitchie, J. (Md. Ct. of Appeals.) 
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Vol. XII. Deoembeb 8, 15, 22, 29, 1883. Nos. 16, 17, 18, 19. 

NOTICE. 

We are peparing an index which will conclude the present 
Tolnme. Many subscribers have paid us for the entire volume — 
to February — ^we will bind their numbers and return them to 
balance the accounts, or remit the overpaid portion, or turn it 
over to the West Coast Reporter , which should be taken by all 
our subscribers. We confidently expect that those who have 
not paid will do so at once. We are doing unto our creditors as 
we desire our debtors do unto tts. 



Current Topics. 



IN MEMOBIAM. 

We are dead, that is, we will be dead after we have written 
Chis last " Current Topic." It is rather an unusual feeling, this 
dying sensation. If we were a human being we might obtain 
some consolation from our belief in a hereafter. The conun- 
drum once propounded by a learned divine, viz. : " After death, 
what?" would then have, at least, the credit of making us pause 
and think. But not being human we know that there is 
for us no life beyond the grave. No more will the "devil'' 
worry us, the compositor growl at us, and the subscriber fail to 
pay us. We do not die by our own hands. We do not appre- 
ciate our own imtimely demise. We had really just begun to 
enjoy life. We had a few more ideas to give to our readers, 
that must now be bom in vain. We worked for a laudable end. 
We tried to be useful. We hope we will be missed. 

As we are modest in our taste, we have prepared this inscrip- 
tion for our tomb: 

"The Pacific Coast Law Journal," 

Bom February 23d, 1878. 

Died December 29th, 1883. 

Aetat 5 years and 10 months. 
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[Filed November 23. 1883.] 

No. 7592. 

GULZONI, Bespondent, v. TTLEB et al.. Appellants. 

NxoLiaBNos — Boat — Ownbb—Eyidenob — HANDWBiTiNa — BeijEasb. Iu this 
case it is held the trial Ooart erred in sustaining objections to the 
introdaction of eyidence by defendants to proTe that at the time 
when plaintiff receiyed the injuries complained of, defendants were 
not managing, controlling or running the steamer on which plaintiff 
was injured, bat that the same was ran, managed and controlled by 
the California Steam Navigation Company. Such evidence was rele- 
vant to a material issne in the case. 

Id. If the owner of property lets or lends it and transfers the entire pos- 
session and control of it to another, the owner is not responsible for 
the wrongful use or mismanagement of it by the transferee. Who. 
ever had the exclusive possession, management and control of the 
boat, its officers and men, was alone responsible for its mismanage- 
ment. And whether rightfully or wrongfully in auch possession the 
liability would rest on them alone. Under the rule respondeat supe- 
rior this must be so. 

Id. The evidence of what plaintiff said when asked whether he blamed 
anybody on the boat, shou'd not have been stricken out. Evidence 
of what he said in regard to the occurrence was admissible for the 
defense. If he expressed an opinion as to who was to blame, de- 
fendants were entitled to have the benefit of it. 

Id. It was etror to permit plaintiff to write his name iu the presence of the 
jury for the avowed purpose of having the jury compare, and then 
permitting them to compare his signature, written in their presence, 
with his signature to a release signed by him about the time of his 
receiving his injuries, in order '' to show the nervous condition of the 
witness at the time of the accident.'* 

Id. Under an instruction to the effect that if a man of ordinary prudence 
would have considered it dangerous to be near the gangway of the 
boat it was not contributory negligence for the plaintiff to be there, 
unless warned of the danger by the employees of the boat; and even 
then it was not contributory negligence for him to remain there un- 
less a man of ordinary prudence would have considered it dangerous' 
to do so, an oidinary jury could hardly be expected to see very clearly 
what would constitute contributory negligence. 

Appeal from Superior Court, San Francisco. 

Oeo. Pearce and M. A. Edmonds, for Eespondent. 
E, S. PUlsbury, for Appellants. 

Sharpstein, J., delivered the opinion of the Court: 

The Court erred in sustaining objections to the introduc- 
tion of evidence by the defendants to prove that at the time 
when the plaintiff received the injuries compiained of, the 
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defendants were not managing, controlling or running the 
steamer on which the plaintiff was injured, but that the 
same was run, managed and controlled by the ** California 
Steam Navigation Company." Such evidence was relevant 
to a material issue in the case. The plaintiff alleged that 
said steamer was employed by the defendants in carrying 
passengers, etc., and that said '* defendants so negligently 
and unskillfuUy conducted themselves in the management of 
the said boat and jbhrough the negligence and unskillf ulness 
of themselves and their servants, the plaintiff was injured." 
This and all other allegations of the complaint were denied 
by the defendants in their answer, and any evidence having 
a tendency to prove that they did not employ said steamer 
in carrying passengers, nor at the time when the plaintiff 
received his injuries, have the management or control of it, 
but that the same was employed at that time in carrying pas- 
sengers, and was managed and controlled by another person 
or corporation, was clearly admissible. . 

The ground upon which respondent's counsel claims that 
these rulings were correct, is that the boat was registered as 
belonging to the defendants, and although not conclusive, it 
was prima facie evidence that they were and continued to be 
her owners, until it was shown that they had ceased to be, 
and that the defendants made no attempt to prove a change 
of ownership; and that nothing short of this could relieve 
them of liability for damages caused by the negligence of 
those who run, managed and controlled the boat. 

The rule as stated in Shearman and Eedfield on Negli- 
gence (Section 501), is that if the owner of property lets or 
lends it, and transfers the entire possession and control 
of it to another, the owner is not responsibe for the 
wrongful use or mismanagement of it by the transferee. 
Whoever had the exclusive possession, management and con- 
trol of the boat, its officers and men, was alone responsible 
for its mismangement. And whether rightfully or wrong- 
fully in such possession, the liability would rest on them 
alone. Under the rule respondeat superior this must be so. 

If the defendants were owners of the boat, but had not 
the possession, control or management of it themselves, or 
by their agents, servants or employes they cannot be held 
responsible for the negligence or mismanagement of who- 
ever had the exclusive possession, control and management 
of it. 

The evidence of what the plaintiff said when asked whether 
he blamed anybody on the boat, should not have been 
stricken out. Evidence of what he said in regard to the 
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occurrence was admissible for the defense. If he expressed 
an opinion as to who was to blame, the defendants were en- 
titled to have the benefit of it. 

It was error to permit the plaintiff to write his name in 
the presence of the jury for the avowed purpose of having 
the jury compare, and then permitting them to compare his 
signature, written in their presence, with his signature to a 
release signed by him about the time . of his receiving his 
injuries, in order ''to show the nervoua condition of the 
witness at the time of the accident." 

We know of no rule which would sanction a comparison 
of handwritings for such a purpose. Besides, if there was 
a material difference between the handwriting of the plaint-^ 
iff at the different dates, there was at least a liability that 
some of the jurors might have been led to doubt the genuine- 
ness of the signature to the release, which was not denied* 

In one of the instructions the Court substantially charged 
the jury that the plaintiff had a right to be near the gang- 
way, and it was not contributory negligence for him to be 
there, "unless such location would have been considered by 
a man of ordinary prudence dangerous under the circum- 
stances, and unless the employes of the boat had given 
plaintiff sufficient warning to enable him to avoid it." 

And if he had " sufficient warning to enable him to avoid "^ 
the danger, was it prudent for him to remain there ? Would 
a prudent man have remained after having been warned of 
the danger, even if it was not otherwise apparent to him. 
The instruction is to the effect that if a man of ordinary pru- 
dence would have considered it dangerous to be there, it was 
not contributory negligence for the plaintiff to be there, un- 
less warned of the danger by the employees of the boat; and 
even then it was not contributory negligence for him to re- 
main there unless a man of ordinary prudence would havo 
considered it dangerous to do so. Under such an instruc- 
tion an ordinary jury could hardly be expected to see very^ 
clearly what would constitute contributory negligence. 

Judj^ment an^ order reversed and cause remanded for a 
new trial. 

W/3 concur: Boss, J., Myrick, J., McKinstry, J. 

OONOTTBRING OPINION. 

I concur in the foregoing opinion except as to the second 
point ruled in it. I do not think that the evidence of what 
the plaintiff said many hours after the happening of the event 
by which he was injured, was admissible in evidence. The 
remark of plaintiff was not an admission of a fact. It was 
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an inference or opinion drawn from a number of facts, and 
so far as we are informed by the statement or bill of excep- 
tions, from which we get all our information on the subject, 
it was not based on plaintiff's knowledge of all the facts 
touching the manner in which he was hurt, but upon the 
statements of others, which might not have been true. It 
does not appear that plaintiff knew or coidd have known all 
the facts of the occurrence alluded to. It was most improb- 
able that he did know them. In my opinion, the remark of 
the plaintiff that he was to blame, not being an admission of 
a fact, should not have been allowed to go to the jury. 

Thobnton, J. 



In Bane. 



[Filed November 28, 1883.] 
No. 7515. 

MXJERAT, Appellant, v. GREEN et al.. Respondents. 

Died — BEPuaNANOY — Condition — ^Ejeotmbnt — Judoment— Appbil. The 
rale that a oondition in a deed, restraining alienation, and repugnant 
to the interest created, is void (G. G. 711), applies to the deed in 
question. 

Id. It is diffioolt to conceive of a. condition more clearly repugnant to the 
interest created by|a grant of an estate in fee simple than the condition 
that the grantee shall not alien the same without the consent of the 
grantor. 

Id. In case of a grant in fee simple, where there is no possibility of reverter, 
any restraint whatever on the power of alienation would be repugnant 
to the interest created by the grant. 

Id. a judgment in ejectment is conclusive of but two points — the right of 
the possession in the plaintiff at the commencement of the suit, and 
the occupation of the premises by the defendant at the same date. 

Id. An appeal suspends the operation of a judgment for all purposes, and 
such judgment is not admissible in evidence in any controversy 
between &e parties. 

Appeal from. Superior Court, San Francisco County. 

E. A, Lawrence and M, I. Sullivan for appellant. 
JH. S. Brooks for respondents. 

Shabpstein, J., delivered the opinion of the Court: 

When this case was here on a former appeal the Court 
said: 
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^'The nature and effect of the instrument executed by and 
between Mary Ann Boussel and her husband and McLeran, 
has not been discussed by counsel, but they treat it as a 
deed of conveyance, and no objection is suggested as to the 
validity of any of the clauses of the instrument. One of 
those clauses prohibits McLeran from selling, conveying or 
otherwise disposing of any of the lands without the written 
consent of Mary Ann Boussel. The deed of McLeran to 
Murray, made during the pendency of the action of McLercm 
V. McNamara et al., having been made without the written 
consent of Mary Ann Boussel, is absolutely void as a con- 
veyance of any interest acquired by McLeran under the first 
mentioned deed, if the above clause is- valid. 

'^ The habendum clause recites that the premises are held, 
the undivided half for McLeran and the other half in trust 
for said Mary Ann« and another clause provides that if Mc- 
Leran shall obtain the seizin or possession of any of the 
lands such seizen and possession shall ipso /ado operate to 
invest the said Mary Ann with the legal seizin, possession 
and estate of and in the undivided half thereof, at her elec- 
tion. It is unnecessary at this time to define the precise 
effect of each of those clauses, but it is sufficient to say that, 
if valid, they vested in said Mary Ann or her assigns, the 
legal title to the undivided half of the land in controversy, 
it being the land which McLeran recovered of Murray in 
the above mentioned action. 

'' Pending that action, Mary Ann Boussel and her husband 
and McLeran executed a deed purporting to convey this 
land to Moon, and he conveyed tne same to Porter, the de- 
fendant's lessor, who held tne same at the commencement of 
this action. From these facts it results that Porter holds 
the entire title to the tract of land in controversy, or the un- 
divided half thereof — that is to say, the entire title if the 
deed of McLeran to Murray is void because of the first-men- 
tioned clauses of the deed, or the title to the undivided half , 
if he can rely only on the last two mentioned clauses of the 
deed. The findings, therefore, to the effect that the plain- 
tiff Murray is the owner in fee of premises, is contrary to 
the evidence." (4 Pac. 0. L. J. 215.) 

The foregoing will be better understood, if it be stated 
that the deed of McLeran to Murray, antedates that of 
McLeran and the Boussels to Moon, who conveyed to 
Porter, the lessor of the defendant. So that the case turns 
upon the construction of the deed of the Boussels to Mc- 
Leran. If that vested in him any title to the preniises or to 
any part thereof, his deed to plaintiff doubtless conveyed 



MuRRAT V. Gbeen et al. 363 

such title to the latter. But it was determined on the former 
appeal that the deed of McLeran did not convey any title to 
more than an undivided one-half of said premises to the 
plaintiff; leaving it an open question whether it conveyed 
any title whatever. By the terms of the deed of the 
Boussels to McLeran, they granted, bargained and sold 
to said McLeran, his heirs and assigns, all the lands, 
tenements and hereditameiits of Mary Eoussel situated 
in San Francisco, to have and to hold the undivided 
moiety thereof, to the proper use and behoof ' of him 
the said McLeran, his heirs and assigns, subject, how- 
ever, to the provisions thereinafter inserted, as to the power 
and control of said McLeran over the said moiety so con- 
veyed to his own use; and to hold the other undivided 
moiety in trust for the sole and separate use of the said Mary 
Ann Koussel and her heirs, *' in manner following, that is to 
say: In conjunction with the said parties of the first part, or 
the said Mary Ann Eoussel, and not otherwise, to demand, 
sue for, enter, take and hold seizin and possession of the 
same; * * -'t provided, however, that the said Thomas 
G. McLeran shall not have any power or authority to sell, 
convey, or in anywise to dispose of, charge or incumber any 
part or portion of said portion of said property, land, tene- 
ments, or hereditaments hereinbefore mentioned and con- 
veyed to him, whether the same be that moiety conveyed to 
him for his own use or that moiety conveyed to him in trust 
for the use and benefit of the said Mary Ann; nor shall he 
have any authority to make or deliver any lease, leases or 
releases, nor any acquittance nor adjustments of or concern- 
ing said land, tenements or hereditaments, without obtain- 
ing the proper signature and written consent of the said 
Mary Ann, to each and every instrument or writing whereby 
any of said matters and things may be done; and provided, 
further, that whenever the said McLeran shall hereafter 
obtain seizin or possession of any of said property hereinbe- 
fore mentioned, such seizin and possession of him, the said 
McLeran, shall, ipso facto, operate to invest the said Marj^ 
Ann with the legal seizin and possession of the one undi- 
vided half thereof, and to invest her with the legal estate in 
the one undivided one-half thereof, at her election; and, if 
for her better security in that behalf, the said Mary Ann 
shall hereafter make demand of the said McLeran in that 
behalf, then the said McLeran shall convey to her in fee, 
the one undivided moiety of all or any part of said land, 
tenements or hereditaments whereof he* may have become 
actually seized or possessed as aforesaid. " 
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This is followed by a covenant of the Boussells that while 
said McLeran is faithfully carrying out said trasts they will 
not nor will either of them without his consent convey or 
affect the title held by them or either of them to any of said 
lands, and that any conveyance made by them contrary to 
this clause shall be null and void. And finally McLeran 
covenants that- he will faithfully perform said trusts at his 
own proper costs and charges. But for the provision in re- 
gard to alienation, the grant of an undivided moiety of the 
premises to LcLeran would be full, absolute and explicit. 
And if the provision in regard to alienation, be a condition 
restraining alienation, and repugnant to the interest created 
is void (C. C. 711.) 

This is simply declaratory of the common law (Coke upon 
Littleton, 223 a), and is not controverted. It is also con- 
ceded by counsel for respondent that the clause of the deed 
is one restraining alienation, but is not, he insists, repugnatd 
to the interest created, and therefore not void. Independently 
of the condition, the interest created by this deed is the 
largest possible estate which a man can have in land, and 
one of the incidents inseparately anneoced to an estate in fee 
simple, is the right of alienation, which ' 'passes by the grant 
as perfectly as if it were given by the express grant. With- 
out such right the estate granted would be neither a fee sim- 
Sle nor any other estate known to the law." {De Peyster v. 
({chad, 6 N. T. 466.) **A condition annexed to an estate 
given is a divided clause from the grant, and therefore cannot 
frustrate the ^rant precedent, neither in anything expressed 
nor anything implied which is of its nature incident and is 
separable from the thing granted." (Hobart, 170.) The 
reason why such a condition cannot be made good by agree- 
ment or consent of parties, is that a fee simple estate and 
a restraint upon its alienation cannot in their nature co- 
exist." (De JPey&ter v. Michael, supra.) 

It is difficult to conceive of a condition more clearly re- 
pugnant to the interest created by a grant of an estate in fee 
simple than the condition that the grantee shall not alien 
the same without the consent of the grantor. With such a 
condition, if valid, annexed to the grant, it '* would be 
neither a fee simple nor any other estate known to the law." 

The owner of the reversion or possibility of reverter may 
restrain the alienation by his grantee in fee. This appears 
in Brooke's Abridgment, Title, ** Condition," 57«. **If a 
man have lands for a term of years on condition that he 
shall not grant over his estate, this is good by reason of the 
reversion remaining in the lessor. The contrary of a feoff- 
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ment on such condition, or thai the feoiFee shall not waste, 
for no right or interest remains in the feoffer." In a ^ant 
to a corporation, on the dissolution of which thef e woald be 
a reverter to the grantor, a condition against alienation would 
be valid, but in the absence of a possioility of reverter, the 
imposition of such restraint is not sanctioned bv any case 
so far as we are advised. 

But it is claimed that while a general restraint upon aliena- 
tion is bad, a partial restraint is valid. But is it not obvious 
that in case of a grant in fee simple, where there is no pos- 
sibility of reverter, any restraint whatever on the power of 
alienation would be repugnant to the interest created by the 
grant. In commenting upon the clause in which Littxeton 
says : " But if the condition be such that the feoffee shall 
shall not alien to such a one, naming his name, or to any of 
his heirs, or of the issue of such a one, etc., or the like, 
which conditions do not take away all power of alienation 
from the feoffee, etc., there such condition is good." Chan- 
cellor Kent says : ' * But this falls within the general principle, 
and it may be very questionable whether such a condition 
would be good at this day. (4 Kent's Com. 131.) 

In Doe rf, GUI v. Pearson^ (6 East. 173), it was held that a 
condition only to alien to a particular person or persons is 
good. But this has been distinctly overruled in AttwcUer v. 
AUwateTy 18 Beavan, 330. In tha note to Bradley v. Peixoto 
(Tudor's Beal Property, 862), it is said: "A condition not 
to alien within a limited time, it seems good," and cites 
Churchill v. Marka^ 1 Coll. 455, and Large's Case, 2 Leon, 82* 
An examination of Churchill v. Marks satisfies us that it does 
not support that proposition; and it has been demonstrated 
that Large's was a case of contingent remainder, in "vhich 
this question was not involved. (Mandlebaum v. McDondl^ 
29 Mich. 78.) 

In the case before us the restriction is not limited as to 
time or persons. In these respects it is general, and, in our 
opinion^ void. 

Respondent's counsel relies very much on Sprague v. Ed- 
toarda (48 Cal. 239), in which it was held that when a con- 
veyance is made to a trustee, who has no interest in the 
trust fund, with power to sell and convey the trust land^ 
subject to the approval of the cestui que trust, the deed of a 
trustee to a purchaser will not pass the the legal title without 
the approval of the cestui que trust. 

It IS impossible to discover the slightest analogy between 
that case and this. The doctrine there announced might 
apply to the conveyance of the undivided moiety in trust 
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from Mrs. Boussel. which, as before shown, is wholly elim- 
inated from this case. 

The title which the plaintiff aquired from McLeran after 
the comxt)encement of the action of McLeran v. McNamara 
et al. , in which plaintiff was a defendant, was not in issue in 
that action, and therefore was not affected by the judgment 
therein. Having acquired that title after his answer in that 
action was filed, Murray might do as he has done, wait until 
he was ousted and then bring an action, founded upon a 
title acquired subsequently to the commencement of that 
action, to recover possession. "Under the Code a judg- 
ment in ejectment is conclusive of but two points : the right 
of the possession in the plaintiff at the commencement of 
the suit, and the occupation of the premises by the defend- 
ant at the same date." (Freeman on Judgments, 301; 
Yount V. Hammell, 14 Cal. 465.) 

While the appeal from the judgment in Porter v. Wood- 
ward et al., was pending, the operation of that judgment for 
all purposes was suspended, and it was not admissible in 
evidence in any controversy between the parties. (Freeman 
on Judgments, 328; Woodbury v. Botoman, 13 Cal. 634.) 

The conclusion at which we have arrived is that by the 
deed of McLeran to Murray, he acquired the fee of an undi- 
vided moiety of the demanded premises, and that the Court 
erred in finding otherwise. 

Judgment and order reversed. 

We concur: Morrison, C. J., Thornton, J., McKee, J., 
McKinstry, J. 

In Bans. 



[Filed November 28, 1883.] 
No. 9179. 

MORE V. SUPERIOR COURT. 

PbOHIBITION — Jl7BI8DICinON — TbUBTSES — BlOEITEB — ACTION -^ VbHTTE — 

Equttt. The writ of prohibition is not the appropriate one to pro- 
cure the annnlment of proceedings alreac^y had. 
Id. Id. The provision of the Gonstitntion declaring that all actions for 
the recoTery of the possession of real estate, shall be commenced in 
the connty in which the real estate or some part thereof affected by 
such action or actions is situated, does not apply to an action bronght 
by ce$Uu8 qut trust to procure the removal of trustees, the appoint- 
ment of others in their stead, and the appointment of a receiver to 
take, hold and protect the property pending the action. Such an 
action is and always has been one of exdusiv^y equitable jurisdiction, 
of which, by Section 6, Article YI of the ' Gonstitntion, the Superior 
Courts are given original jurisdiction. 



Smith v. Taylor. 367 

Boss, J., delivered the opinion of the Court: 

The writ of prohibition only goes to arrest the proceed- 
ings of a tribunal, corporation, board or person when such 
proceedings are without or in excess of the jurisdiction of 
such tribunal, corporation, board or person. Unless there- 
fore it can be held that the Superior Court of the city and 
county of San Francisco has no jurisdiction of the action en- 
titled Wdch V. Hum, it is plain that the writ cannot go; for 
this writ is not the appropriate one to procure the annulment 
of proceedings already had. 

It is contended that the Superior Court of the cii^ and 
county of San Francisco has not jurisdiction of the action of 
Welch V. Huse because of that provision of the present Con- 
stitution declaring that all actions for the recovery of the 
possession of real estate shall be commenced in the county 
m which the real estate or some part thereof affected by such 
action or actions is situated. But in no sense is the action 
entitled Welch v. Huse one **for the recovery of the possess- 
ion of real estate." It is an action brought by certain cestuis 
que trust to procure the removal of the trustees, the appoint- 
ment of other trustees in their stead, and the appointment 
of a Beceiver to take, hold and protect the property pending 
the action. Such an action is and always nas been one of 
exclusively equitable jurisdiction, of which by section 5 of 
Article VI of the Constitution, the Superior Courts are given 
original jurisdiction. 

Writ denied and proceedings dismissed. 

We concur: Morrison, C. J., Sharpstein, J., Myrick, J., 
McKinstry, J., Thornton, J. 
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[Filed December 26, 1883.1 
No. 8046. 

SMITH, Bespondbnt, v. TATLOB, Appellant. 

Attachmeitt — Belease. An attaching creditor may Tolnntarily release 
property attached, and snch release is valid without the sanction of 
the Court. (Opinion by Department 1, XI Pao. C. L. J., 325, oyer- 
roled. 

Craig dk Meredith for Bespondent. 
C. H, Parker for Appellant. 

Shabpstein, J., delivered the opinion of the Court: 

The finding that 'Hhe plaintiff did not> at any time, re- 
lease or cause to be released from attachment property of 
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the defendant Bobinson, " is not justified by the evidence, 
which shows ''that real property sufficient in value of the 
defendant Bobinson had been duly attached to satisfy any 
judgment which might be obtained in said action against 
said Bobinson and Taylor;" and that the Sheriff was directed 
by the attorneys of the plaintiff to release said property of 
said defendant Bobinson from said attachment. 

The claim of respondent's counsel that real property at- 
tached as this was can only be released by order of the 
Court is not in our opinion tenable. The Code provides for 
a discharge of a writ of attachment, by order of the Court 
on motion of the defendant, on the ground that- the same 
was improperly or irregularly issued. But there is nothing 
to indicate an intention to preclude an attaching creditor 
from voluntarily releasing property attached, or that such a 
release would not be valid until it received the sanction of 
the Court. A];id we know of no way in which the plaintiff 
could have made a release more effectual than by directing 
the Sheriff to release the property described from the at- 
tachment. The cases which hold that the Sheriff could not 
do this without the order of the Court, or the consent or 
direction of the*plaintiff, have no application to this case. 

Judgment and order reversed. 

We concur: McKinstry, J., Thornton, J., Morrison, 0- 
J., Myrick, J., McKee, J. 



In Bane. 

[Filed December 24, 1883.] 

No. 10,047. 

THE PEOPLE, Bespondent, 

V. 

SHEM AH FOOK and WANG AH TIE, Appellants. 

CkMINAL PbOOKDUBE — SiaNINa InFOBMATION — CHlLLVNaB OF JnSOBS — 

OoNDucT OF Defendant — Leading Questions — Yoluntabt Statx- 
MXNTs— Objections to ABauMENT — Beading fbom Oases. 

By the Court : 

1. We cannot say the Court below abased its discretion 
in refusing to allow defendants to withdraw the plea of not 
fuUty, and to interpose a demurrer and motion to set aside 
the information. 

2. Nor did the Court err in denying defendants' motion to 
dismiss the information. On motion of defendant an in- 
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formation may be set aside if it be not signed by the Dis- 
trict Attorney, or if, before the filing thereof, the defendant 
was not legally committed by a magistrate. (Penal Code, 
995.^ In the case at bar, the information was subscribed 
by tne District Attorney of the county, and the transcript 
does not show but that the defendants were legally com- 
mitted by a magistrate. 

3. The Court properly disallowed defendants' challenge to 
the panel of jurors. There was no material departure from 
the forms prescribed for drawing and return of juries. 
(Penal Code, 1059.) 

4, 5, 6, 7. We think the testimony of the witness Witt as 
to the manner and conduct of defendant Ah Fook, and the 
witness' statement that another person spoke of the peculi- 
arity of defendant's manner at the time, was admissible. 
Nor was the testimony of the constable, Meade, as to defend- 
ants' manner aud conduct when he arrested them inadmissi- 
ble — taken in connection with the declarations of Shem Ah 
Fook. 

8, 9, 10. The eighth, ninth and tenth points of appellants 
are based on objections to questions of the prosecution, on 
the ground that they were leading questions. It was for the 
Court below, in its wise discretion, to permit questions lead- 
ing in form. 

11, 12. There was no material error in denying defend- 
ants' motion to strike out the testimony of the witness Mil- 
lard nor in overruling the objection to Hubner testifying. As 
to the statements said by the witness to have been made by 
defendants, in the evening, in tJie Sheriffs office, and in the in- 
terval between the first and second day's proceedings before 
committing magistrate, however liable to abuse such mode 
of securing evidence may be, we cannot say the statements 
of defendants, as alleged, were not voluntarily made. There 
is nothing in the transcript to indicate that the statements 
made by defendants to each other in their cells in the jail^ 
were not voluntary. 

13. The objection to the testimony of the witness Hubner 
as to admissions of Ah Tie in conversation with Ah Fin§, 
was properly overruled. Such admissions were proper evi- 
dence against defendant. Ah Tie. 

14, 16, 16. The ''exceptions, "or objections to statements 
of counsel for the People in argument, and in the presence 
of the jury, cannot be considered. No action of the Court 
with reference to such statements was demanded or requested, 
nor was there any exception to the ruling or action of the 
Court. 
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17. The Court gave the instructions which were given as 
a charge to tiie jury. 

18. The Court did not err in instructing as to counsel 
reading from cases where convictions have been had upon 
circumstantial evidence. {People v. Cronin, 34 Cal. 191.) 

Judgment and order affirmed. 
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[Filed December 26, 1883.] 
No. 7604. 
BABSTOW, Appellant. 

V, 

^SAVAGE MINING COMPANY et al., KUTZ, Intervenob, 

Bespondent. 

OSBTIFICATE 07 StOCK NOT NrOOTIABLB — S4LE 07 STOLEN GeBTIFICATBS 

Passes no Title. Certificates of stock are not securities for money 
in any sense and are not negotiable; and if shades of stock of a cor- 
poration standing in the name of A on the books of the corporation, 
owned by B, the certificate being properly indorsed, and if the certi- 
ficate be stolen without the fault of B, the purchaser from the thief 
takes no title and B may pursue the property. 

Appeal from Superior Court, San Francisco. 

C. Bartlett and C. L. Smith for appellant. 
(r. W. Gordon^ J. A, Waymire, Lloyd, Newlands & Wood 
for respondent. 

Myrick, J., delivered the opinion of the Court: 

The facts of this case, as presented in the findings, are 
substantially as follows : 

Prior to February 5, 1879, the defendant, the Savage Min- 
ing Companj, duly issued its three certificates of stock, No. 
24,843, certifying that C. A. Schmitt, trustee, is entitled to 
thirty shares of the capital stock of the said company, trans- 
ferable on the books of the company by indorsement on and 
surrender of the certificate No. 25,537 in the name of Ran- 
dolph, Mackintosh <fe Company, trustees, for ten shares, and 
No. 25,704 in the name of Greenbaum, Helbing & Com- 
pany, trustees, for ten shares, in like tenor as the first. On 
the "5th of February, 1879, the plaintiff purchased from the 
owners thereof, for value paid, the said fifty shares, and 
received the said certificates properly indorsed. Thereafter, 
on or about May 1, 1879, the said certificates were, without 
any fault or negligence of the plaintiff, stolen from him, and 
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were on the 6th of May, 1879, sold and delivered by the 
thief to the defendant Kogers, he, Bogers, purchasing the 
same in the usual course of business, for value, without 
notice of any defect in his vendor's title. The plaintiff 
never sold the certificates or the stock which they represent, 
or authorized or acquiesced in, or ratified such sale. On the 
doth of IMay, 1879, plaintiff demanded of the defendant 
Bogers the return of the certificates, and Bogers refused to 
deliver them. The intervenpr, Kutz, purchased the certifi- 
cate for thirty shares (subsequently to the theft) in the ordi- 
nary course of business, for value, without notice of any 
defect in hid vendor's title, and whatever title he (Kutz) has, 
he derived from Bogers. None of said fifty shares have 
been transferred on the books of the Company from the 
names of the parties set forth in said certificates, except the 
ten shares represented by certificate No. 25,537, which have 
been sold for assessments. After the theft the plaintiff duly 
demanded of the Company a transfer of said fifty shares 
from the names in which they stand as aforesaid, to his own 
name, and the issuance to him of a certificate therefor, and 
such transfer and issuance were refused. On the 11th of 
August, 1879, the intervenor presented certificate No. 24,- 
843 to the Company, offered to pay any assessment levied on 
the stock represented thereby, and demanded a transfer to 
himself of the thirty shares and the issuance to him of a 
new certificate, which transfer and issuance were refused on 
the ground that the Company had already been notified by 
plaintiff of his ownership of the stock and of the theft, and 
been directed to stop*transfer thereof, and had been, in con- 
nection with Bogers, sued by plaintiff concerning the own- 
ership of the stock. The Court then found as to the value 
of the stock at different times involved in the transactions. 
From these facts the Court below concluded as law that the 
intervenor, Kutz, was entitled to judgment against the plaint- 
iff and the Company for his costs, and against the Company 
for (460 damages, and that the defendant, Bogers, was enti- 
tled to judgment against the plaintiff for his costs, and ren- 
dered^ judgment accordingly. From this judgment the plaint- 
iff appealed. 

It will be seen from the foregoing, that the question for 
consideration is, if shares of stock of a corporation stand- 
ing in the name of A on the books of a corporation be owned 
by B, the certificate being properly indorsed, and if the 
certificate be stolen without the fault or negligence of B, 
does the purchaser from the thief take title so as to prevent 
B from claiming the property? 
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1. It is well known to be the general rale that a thief 
acquires no title to the stolen property, and that he can 
pass none. ''The mere possession of chattels, by whatever 
means acquired, if there be no other evidence of property 
or authority to sell from the true owner, will not enable the 

Possessor to give a good title." (CoviU v. HiU,^ Denio, 323.) 
'o the general rule above stated there are exceptions as to 
money and negotiable securities. 

2. A negotiable instrument is defined to be " a written 
promise or request for the payment of a certain sum of 
money to order or bearer." (Section 3,087, Civil Code.) 
There are six classes of negotiable instrumelits, namely: 
1, bills of exchange; 2, promissory notes; 3, bank notes; 
4, checks; 5, bonds; 6, certificates of deposit. (Section 
3,096, Civil Code.) 

A certificate of stock, namelv, that A is the owner of 
shares of stock in an incorporated company, is not a promise 
or request for the payment of money, nor does it contain 
any of the elements of such promise or request. ' ' A ne- 
gotiable instrument must not contain any other contract than 
such as is specified in this article." (Section 3,093, Civil 
Code.) 

* 'The distinction between all these [notes, bills, corporation 
bonds] and corporate stocks is marked and striking. Cer- 
tificates of stock are not securities for money in any sense, 
much less are they negotiable securities. They are simply 
the muniments and evidence of the holder's title to a given 
share in the property and franchises of the corporation." 
(Mechanics' Bank v. if. Y, and N. HrB. R. Co.^ 13 N. T., 
d27; Sherwood v. Meadow Valley Mining Co., 50 Oal., 412.) 

The case last above cited, Shertvood v. Meadow Valley Min- 
ing Company, was an action based on the following facts: 
One Schmeidell was the owner of twenty shares of the stock 
of the defendant and held a certificate therefor, issued to 
himself as trustee, and he sold the shares and delivered the 
certificate, properly endorsed, to Levy, who lost the same, 
not having had the stock transferred on the books of the 
corporation. The plaintiff purchased (as he supposed) the 
stock, and received delivery of the certificate, for value, in 
the usual course of his business as a stock broker. It 
was held that the plaintiff acquired no right to the stock. 

In the subsequent case of Winter y. Belmont Mining Com-- 
pany, 53 Cal. 428, the facte were that Winter was the owner 
of certain shares of stock, and had them transferred on the 
books of the company to the name of ** M, trustee," who in- 
dorsed the certificates in blank, and delivered them to Win- 
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ter. Subsequently M. stole the certificates from Winter, and 
sold them in the market in the ordinary course of business. 
The Court, in commenting on the statute providing that shares 
of stock may be transferred by indorsement and delivery of 
the certificate, but that the trnsfer is not valid exeept as be- 
tween the parties until entered on the books of the corpora- 
tion, and on certain prior cases holding that until such entry 
the stock may be sold on execution against the person in 
whose name the stock stood, applied that principle to the case 
before it ol stolen certificates, and held that the purchaser 
from M, the thief, took a good title. . We are not prepared 
to follow that case, ( fVinter v, Belmont Mining Company), in 
what is said in the opinion regarding the negotiabihty of 
certificates of stock; but, on the contrary, are of opinion that 
the principle that the thief of the stolen property (it not be- 
ing money or negotiable securities) can pass no title, should 
be maintained, unless the facts presented by a case should 
bring it within the law as stated in McNeil v. ITie Tenth Na- 
tional Bank, 46 N. Y. 325: " When the owner of property 
confers upon another an apparent title to or power of dispo- 
sition over it, he is estopped from asserting his title as against 
an innocent third party who has dealt with the apparent 
owner in reference thereto without knowledge of the claims 
of the true owner." Upon referring to the transcript in 
Winter v. Belmont Mining Company we observe the findings 
of the Court state that Winter delivered his certificates to 
M. with permission that the latter have the shares of stock 
transferred on the books and certificates issued to him (M.), 
for the purpose of enabling the said M. to vote at the then com- 
ing election as the owner of said stock. Here was an element 
upon which, perhaps, it might properly be held thai Winter 
was estopped from saying, as to an innocent purchaser, the 
title did not pass; because, for one purpose at least, viz: to 
vote, he had authorized M. to appear to be and act as the owner. 

But if the purchaser from one who has not the title, and 
has no authority to sell, relies for his protection on the neg- 
ligence of the true owner he must show that such negligence 
was the proximate cause of the deceit. 

In the case at bar, the owner, Barstow, did not clothe the 
thief with any apparent power to pass title. The certificates 
(though properly indorsed) remained in the names of the 
former owners, and when Bogers purchased he was riot deal- 
ing with any one who had apparent authority from the owner 
to make a disposition of the stock; he dealt with one having 
nothing beyond bare possession, which, as said above, does 
not clothe the possessor with the power of selling. 
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In conclusion, then, we are of opinion, and decide, that 
where stock of an incorporation stands on the books in the 
name of A, and the stock is owned by B, and the certificate 
(though properly indorsed) is stolen from B without his 
fault, the thief can pass no title and B may pursue his prop- 
erty.. 

The judgment is reversed and the cause is remanded with 
instructions to render judgment in favor of plaintiff, but it 
is not manifest that the plaintiff can have judgment against 
Bogers for the value of the stock, and also that the incor- 
poration issue new certificates to him; he may have one or 
the other, as he elects, but not both. It is stated in the 
findings that the shares represented by certificate No. 25,537 
have been sold for assessments. Plaintiff being the owner 
of those shares, he should have paid the assessments, and 
neither Bogers nor the incorporation should be held respon- 
sible for his omission to do so. 

We concur: Sharpstein, J., McKinstry, J., Thornton, J., 
Morrison, 0. J. 

I concur in the judgment: Boss, J. 



In Bank. 



LFiled December 24, 1883.] 

No. 8,949. 

HOME LOAN ASSOCIATION 

WILKINS ET AL. (King, Petitioner.) 

By the Ooubt: 

On the former hearing in Department Two, (XI, Pac. L. 
J. 252), it was held that where an appeal is taken from a 
judgment for the sale of mortgaged premises, by one not in 
possession thereof, the sale might be stayed without filing 
an undertaking for the payment of a deficiency arising upon 
such sale; and that the petitioner, not being in possession 
of the mortgaged premises, was entitled to have such sale 
stayed without filing such undertaking. It now transpires 
that the petitioner was in possession of such premises, and 
as he has not filed an undertaking for the payment of the 
deficiency if any shall arise on said sale, it is not stayed by 
the appeal. It follows that the order made in Department 
must be vacated, and the application for a stay be denied. 

Application denied. 
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In Bank. 



[Filed November 2, 1883.] 

No. 9338. 
HEENLEN, Petitioner, 

SULLIVAN ET ALs., Judges, etc. 

PoLiOB O0KMIB8IONIB8 — SupsBioB Judges. Conceding that the terms of 
office of the Police Commissioners of the city and connty of San Fran- 
cisco haye expired, the power of appointment does not deyolye apon 
the Judges of the Superior Conrt for such city and county. 

Mandamus. 

O. A. Heirden, for Petitioner. 

By the Ooubt : 

Conceding that the terms of oflSce of the Police Com- 
missioners of the city and county of San Francisco have ex- 
Jired, the power of appointment does not devolve upon the 
udges of the Superior Court for the city and county afore- 
said. 

The power of appointment, of the Commissioners referred 
to vested in the Judges of the Fifteenth, Twelfth, and Fourth 
Judicial Districts of this State by the Act of April, 1878, was 
not a judicial power, and did not pertain to the judicial sys- 
tem of the State; consequently it was not continued in force 
by Section 11 of Article XXIi of the Constitution now in 
force, and the power of appointment in question did not 
devolve on the Superior Judges above mentioned. 

Application for writ of mandate denied. 



Department No. 2. 



[Filed November 21, 1883.] 

No. 9061. 

ESTATE OF LOHSE. 

Bv the Court : 

Upon consideration of the points submitted in this case, 
we are of opinion that there is no error in the rulings of the 
Court below, and the order is therefore affirmed. 
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In Bank. 



[Filed December 5, 1883.] 

No. 10,855. 

PEOPLE, Eespondent, v. LEE HUNG, Appellant. 

The seventh and ninth instructions asked by defendant's 
counsel were substantially given in the charge of the Court. 
Therefore the refusal of the request was not error. 

The Court did not err in instructing the jury that it was 
not necessary to prove that the defendant occupied the 
building which was burned, or that he was ever at any time 
the tenant of M. Oraff, although it was so alleged in the in- 
dictment. The allegation was wholly immaterial, and it was 
unnecessary to prove it. The refusal to give an instruction 
the exact reverse of the one given on this point was not error. 
Pit was not error to refuse to give the following: ** Arson 
as a crime against the security of the dwelling house as such 
and the possession, and not against the building as prop- 
erty." The Court gave the Code definition of arson. That 
was sufficient. 

Judgment and orders appealed from affirmed. 



In Bane. 



I Filed December 10, 1883.] 

No. 7764. 

KNOWLES, Respondent, v. SEALE, Appellant. 

Stbbet AasBssMKNT^PuLBsiNG — FiNDiNO— Ebbob. The Board of Snper- 
visors of San Franoisoo had jarisdiotion, after notice of its intention 
had been published, to order a street, the grade and width of which 
had been officially established, planked. 

Id. The omission to find upon an immaterial issae is not error. 

Appeal from Superior Court, San Francisco County. 

Parker y Shafter & Waterman^ for Eespondent. 
Stewarty Van Clief dk Herron, for Appellant. 

By the Court : 

The allegation of the defendant that the portion of the 
street which the Board of Supervisors ordered planked had 
not been graded to the official grade, did not raise a material 
issue. Therefore the omission to find on it was not error. 
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The Board had jurisdiction after notice of its intention had 
been published to order a street, the grade and width of 
which had been officially established, planked; and it was 
not denied that the grade and width of this street had been 
officially established before the Board ordered it planked, or 
give notice of its intention to order it planked. 
Judgment affirmed. 

In Bake. 



[Filed December 26, 1883.] 

No. 7613. 

MORBOW V. THE SUPEBIOB COURT. 

LlABILITT OF StOOKHOLDEBS IN LiFB INSURANCE COMPANIES — ACTION MAT BE 

Maintained in Jostioes* Coubt. Before the adoption of the present 
Constitution, one having a claim against a life insurance company, 
incorporated under the Act of April 22, 1861 (Stats. 1865-6, p. 752), 
could bring and maintain in the Justices' Court an action against a 
stockholder in such incorporation, whose proportionate share of such 
liability would be less than three hundred dollars. 

Shabpstein, J., delivered the opinion of the Court: 

The principal qfiestion in this case is whether, before the 
adoption of the present Constitution, one having a claim 
against a life insuramce company, incorporated under the 
Act of April 22, 1866 (Stats. 1865-6, p. 752), could bring 
and maintain in the Justices' Court an action against a stock- 
holder in such incorporation, whose proportionate share of 
such liability would be less than three hundred dollars. 

Whether he could or not depends very much on the con- 
struction to be given to Section 17 of said Act, which is as 
follows: ''Each stockholder of the company shall be indi- 
vidually and personally liable for such proportion of all its 
debts and liabilities as the amount of its capital stock 
owned by him bears to the whole of the capital stock. " 

In the bri^f of counsel for petitioner it is said that, ' ' In 
any action to enforee this liability it is necessary that there 
should be ascertained and determined : 

** 1st. The amount of capital stock of the corporation. 

''2d. The amount of this capital stock owned by each 
stockholder. 

" 3d. The total amount of debts and liabilities of the 
corporation. 

"4th. The proportion, of such debts and liabilities for 
which, each stockholder is liable." 

And it is further said that, "This cannot be done in a 
<)ommon law action." 
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« 

But if an individaal creditor can maintain an action 
against an individual stockholder for such proportion of the 
indebtness of the company to such creditor, as the stock of 
such stockholder bears to the whole of the capital stock of 
such company, it would only be necessary in such action to 
ascertain the whole amount of the capital stock of such com- 
pany; the amount owned by the stockholder sued, and the 
amount of the indebtedness of the company to the creditor 
suing such stockholder. This could be done quite as well at 
law, as in equity. 

The first clause of Section 16 of the Act of April 14, 1853, 
as amended by the Act of April 27, 1863, read as follows r 
'' Each stockholder shall be individually and personally liable 
for his, proportion of all the debts and liabilities of the 
company contracted or incurred during the time iliat he 
was a stockholder, for the recovery of which joint or several 
action may be prosecuted." 

In Lan*ahee v. Baldmn (36 Cal. 155), it was said it would 
not be a strained construction of that clause, standing alone, 
to hold that a creditor of the company might maintain an 
action against an individual stockholder on his personal lia- 
bility, although it ''might be open to soute doubt, whether 
it was contemplated that each creditor should be compelled 
to pursue each stockholder for his individual share of his- 
debt, or whether he might make his money out of the first 
one he could find, whose liability is sufficient to cover the 
indebtedness." But after throwing out this intimation, the^ 
Court decided the case before it, mainly, if not wholly, on. 
other provisions of the same section. 

In the clause last above quoted it is expressly provided 
that ''joint or several actions mav be prosecuted," on the 
stockholder^s liability. That provision is not contained in 
the clause under which the petitioner was sued. But it is. 
expressly provided that each stockholder shall be individu- 
ally and personally liable for a proportion of all the debts, 
and he is necessarily liable for the same proportion of each 
debt. All the debts means every debt of the company; and 
it does seem to us that any creditor is entitled to sue any 
stockholder for such proportion of the indebtedness of the 
company to such creditor as the stock of such stockholder 
bears to the whole capital stock of said company. The stock- 
holder is made individually, not jointly, liable. And if it 
should be the misfortune of any stockholder to be sued by 
each creditor of the company, the aggregate of their several 
recoveries could not exceed the sum which all might recover 
'in a joint action. 
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As to the primary liability of the stockholders of the com-^ 
pany, for its debts, we entertain no doubt* There is a pro- 
vision for a guaranty fund, to which recourse may be nad 
after the assets from premiums and other sources, exclusive 
of capital stock, have been exhausted. But as we construe 
it, there is nothing in the Act which postpones a creditor's 
right of action against a stockholder, until after he has 
exnausted his remedies or any part of them against the 
companv for the recovery of his debt. The liability of the 
stocKholder is, in our opinion, as distinct and separate from 
that of the corporation, as it would be if the Act had made 
no provision for any other liability than that of stockholders 
for the debts of the company. 

Judgment affirmed. 

We concur: Thornton, J., Myrick, J., Morrison, 0. J. 



In Bane. 



[Filed December 10, 1883.] 

No. 7738. 

THE PEOPLE, EX rel PBOBEBT et al., Appellants, 

V. 

KOBINSON ET AL., Kespondents. 

OOBPOBATIOIT — EliVOTZON OF TbUBTEES — VOTINO ShABEB SoIJ> BUT NOT 

TB4N8FBBBSD ON THE BooKS. A transfer of Btook of a oorporation 
until entered upon the books of the company confers on the trans- 
feree as between himself and the company, no right beyond that of 
haying such transfer properly entered. Until that is done, or de- 
manded to 1)6 done, the person in whose name the stock is entered on 
the books of the company, is, as between himself and the company, 
the owner to all intents and purposes, and particularly for the pur- 
pose of an election. 

Appeal from Superior Court, San Francisco. 

. Attorney-General and Lloyd, Newlands (& Wofxi for appel- 
lants. 

Wilson dk Wilson and 0. Ihomton for respondents. 

Shabpstein, J., delivered the opinion of the Court: 

This action was brought to oust the defendants from the 
o£Bces of Trustees of the St. Lawrence Mining Company, 
and to procure a judgment to the effect that the relators are 
entitlea to said offices. The defendants claim to have been 
elected at a regular election held on the ninth day of January, 
1880, the day on which it is conceded an election of Trustees 
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might properlj be held. But the relators claim that the 
election is invalid because a majority of the capital stock of 
said corporation was not represented at said election. 

It appears that one Bennett, who appeared bv the books 
of the corporation to be the owner of 37,121 shares, cast the 
number of votes which that number of shares entitled him 
to, although he had previously sold 36,000 of said shares to 
Probert, one of the relators. But such transfer had not 
been entered on the books of the company. It does not ap- 

{>ear that the right of Bennett to vpte as he did was chal- 
enged, or that Probert attempted or claimed the right to 
east the votes which the relators now insist he had a right to 
cast by virtue of his owning said shares. The validity of 
the election depends upon the right of Bennett to cast the 
' votes which he might rightfully have cast, if he had not sold 
said 36,000 shares. 

Bjr Section 5 of the Act of 1853, under which the companv 
was incorporated, it is provided that each stockholder shall 
be entitled to as many votes as he owns shares of stock; and 
by Section 9 that ^' the stock of the company shall be deemed 
personal estate, and shall be transferable in such manner as 
shall be prescribed by the by-laws of the company; but no 
transfer shall be valid, except between the parties thereto, 
until the same shall have been so entered on the books of 
the company, as to show the names of the parties by and to 
whom transferred; the number and designation of the shares, 
and the date of the transfer." (Stats. 1853, p. 88.) 

A transfer not entered on the books of the company has 
no validity outside of the parties to such transfer. It not, 
could it affect the validity of an election at which trustees 
of the company were elected ? If so, would not a transfer, 
although not entered on the books of the company, be valid 
outside of the parties to such transfer ? The construction 
which we feel compelled to give to this clause is, that a 
transfer of stock until entered upon the books of the com- 
pany, confers on the transferee, as between himself and the 
company, no right beyond that of having such transfer prop- 
erly entered. Until that is done, or demanded to be done, 
the person in whose name the stock is entered on the books 
of the companv, is, as between himself and the company, 
the owner to all intents and purposes, and particularly for 
the purpose of an election. (State v. Ferris, 42 Conn. 580; 
Hopkina v. Buffum, 9 B. I. 613; Oilbert v. Manufacturing 
Iron Co,f 11 Wend. 627; Bank of Vtica v. Smalley, 2 Oonn. 
770; Kirtright v. Bank of Buffalo, 22 Wend. 348: State v. 
Petindli, 10 Nev. 141.) 
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" As between a corporator and the corporation, the rec- 
ords of the corporation, or its stock-book, as it is called; is 
the evidence of their relation. Meetings of the stockhold- 
ers, electio7i8 and dividends, etc., are regulated by this rec- 
ord. The certificate is but secondary evidence, and is never 
demanded except when the stockholder deals with the cor- 
poration in a contract relation." (Bank of Commerce's Ap- 
peal, 73 Pa. 59.) 

Whatever rights the purchaser of a certificate of stock 
may acquire as between himself and his vendor, it is well 
settled as between himself and the corporation he acquires 
only an equitable title, and until he secures a transfer on the 
books of the company he is not a stockholder, and has no 
claim to act as such. (N, Y. and N, H. B. B. Go. v. Schuy- 
ler, 34 N. T., 80; Grymes v. Hone, 49 id. 17.) 

We could not hold that this election was invalid by reason 
of Bennett's voting as he did without holding that, as be- 
tween him and Probert and the company, the transfer with- 
out being entered on its books was valid. This would be 
going farther than the law, as we construe it, would justify 
us in going. 

The conclusion at which we have arrived renders it un- 
necessary to consider the question raised by the appeal of 
the plaintiff and relators, Probert, Myer and Myer. 

So much of the judgment as adjudges that defendants S. 
L* Bobinson, E. N. Bobinson and Hale Bix are not entitled 
to the offices of trustees of the said corporation and that they 
and every one of them be ousted and excluded from the said 
offices, and that they and each of them do not intermeddle 
with or concern themselves in or about the offices of trustees 
of the St. Lawrence Mining Company, or the liberties, priv- 
ileges and franchises thereunto belonging; but that they and 
each of themj be forejudged absolutely and excluded from 
exercising or using the same, or any of them, for the future, 
is reversed; in other respects affirmed. 

We concur: Boss, J., McKinstry, J., Morrison, J., 
McEee, J. 

CONCURRING OPINION. 

The Court found that the stock voted by Bennett at the 
meeting of January, 1880, stood in his name, and that at 
such meeting no objection was made to his casting the votes 
of the stock so standing in his name. Under such circum- 
stances I do not think the voting was void; nor that it viti- 
ated the election. I therefore concur in the judgment. 

Mtrice, J. 
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In the Superior Court of the County of Alameda, 

State of California. 



Depabtment No. 3. 



In be woo yeck on Habeas Oobpus. 

Cowg ii T u Ti oN ~ Lauhpbt Obdikahcb of Sah Fbanoisoo. The Laundry Ordi- 
nance of the dty and county of Ban Francisco No. 1719 is onreawMi- 
able, nnjast, discriminating, nnanthorised by law and Toid. 

Alfred Clarke for Bespondent. 
Tho8. D. Eiordan for Petitioner. 

N. Hamilton delivered the opinion of the Goort: 

The petitioner, Woo Yeck, in whose behalf the writ waB 
granted by the Supreme Gourt of this State, returnable be- 
fore the undersigned Judge of the Superior Oourt of Alameda 
Oounty, Department 3, for hearing and determination of the 
matters alleged, and the same having been heard and tried, 
and the matters having been argued by the attorneys on be- 
half of the municipality and on behalf of petitioner, and the 
respective attorneys having filed their briefs, and the matter 
ha^na been submitted for decision, and hkving been doly 
considered, the following decision is rendered, to wit: 

The petitioner is in custody of Patrick Crowley, as Chief 
of Police of the city and county of San Francisco, upon pro- 
cess issued out of the Police Oourt of said city and county, 
upon a complaint filed therein charging said Woo Yeck with 
misdemeanor, for having, as is alleged, violated Section 4 of 
Order No. 1719 of the Board of Supervisors of said city and 
counfy, entitled ''An Order Begulating the Establishment 
and Maintenance of Public Laundries and Public Wash- 
houses in the city and county of San Francisco," said Sec- 
tion 4 is as follows : 

Section 4. No person or persons owning or employed in 
the public laundries or public wash-houses provided for in 
Section 1 of this Order shall tvash or iron clothes between 
the hours of 10 o'clock P. M. and 6 o'clock a. m. , nor upon 
any portion of that day known as Sunday. 

The complaint charges that said Woo Yeck, on or about 
the 28th day of August, A. D. 1883, committed a misdemeanor 
by violating that portion of said Section 4, which forbids any 
of the persons named therein from washing or ironing clothes 
between the hours of 10 o'clock P. m. and 6 o'clock a. m. 
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The question argued and sought to be determined is as to 
the validity of said Section 4 of said Order. 

It may oe conceded that if there is anything in the nature 
of this Dusiness itself, or the mode of conducting it, that 
makes it or causes it to become a nuisance, as nuisance is 
defined by the general laws of the State, in the Penal Code, 
the Civil Code and Code of Civil Procedure, and in no other 
cixse^ then the Board of Supervisors of said city and county 
are empowered by the Consolidation Act and the New Con- 
stitution by proper Order to prevent or summarily remove 
such nuisances, or they may pursue the. remedies for their 
abatement provided in said Codes. 

But if there be nothing in the business itself nor in the 
mode in which it is carried on to constitute it a nuisance, as 
defined by the Codes aforesaid, and all the regulations of the 
municipal corporation to secure protection from fire, to pre- 
serve the health of the community by having proper sewer- 
age, so that neither the public peace, nealth, morals or safety 
of the community is endangered thereby, have been complied 
with, by the person or persons owning or carrying on the 
business, or employed therein, then neither the municipality 
of &an Francisco, nor the Legislature of the State, nor any 
other power under this Government, can go farther and in- 
terfere with the business by prescribing the hours within 
which portions of said business shall or shall not be carried 
on, and during which laborers employed therein shall or shall 
not labor. An Order of the Board of Supervisors that at- 
tempts this, as is the order in question, is an unjust, unrea- 
sonable and unwarrantable interference with the natural and 
inalienable right of every individual under this government 
to life, liberty and the pursuit of happiness, and to acquire, 
hold and enjoy property, rights niBver surrendered to govern- 
ment, which are fully recognized and protected by the Con- 
stitntion of the United States and of this State, and in order 
to acquire property or to obtain an honest livelihood, such 
individual may labor during any hours of the day or night as 
he may voluntarily select, or his necessities may force him 
to)" employ. If this ordinance can be sustained as to the 
laundry business, then a similar order can be enforced as to 
every business, and the Board of Supervisors of San Fran- 
cisco may as well enter the printing establishments and pre- 
scribe the hours of the day or night within which it shall be 
unlawful to set type, or run their presses, and thus create 
confusion confounded; or if this business be selected for 
such regulation on account of the noise attending the wash- 
ing and ironing of clothes, as contended by counsel for the 
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municipality, why not, as more noisy, have forbidden the 
entry into the city before sanrise of meat wagons, vegetable 
and milk wagons, and forbid the various manufactories that 
run day and night from operating, or stop the steam-engines, 
and forbid the running of railroad trains during certain hours 
of the night; or why not require the various places of amuse- 
ment and saloons to close business after 10 o'clock p.m., or, 
in fact, enter into and regulate the hours and modes of work 
of any laborer or business carried on in the city. 

1 am of the opinion that Section (4) of said Order No. 1719 
is unreasonable, unjust, discriminating, unauthorized by law 
and void. 

It follows, the defendant is unlawfully restrained of hi& 
liberty and must be discharged, and it is so ordered and the 
writ dismissed. 
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ABRAHAM B. MILLER, Appellant, 

V. 

THE MAYOR, ALDERMEN and COMMONALTY OP 
THE CITY OP NEW YORK, THE OITY OP 
BROOKLYN, et al. 

iNJuncTzoM AQAiNBT Obstbuotimo KAYiaABLV Stbbam. Where the State 
Legislature and the Federal Government have authorized or sanc- 
tioned the erection of a bridge across a navigable stream, an injunc- 
tion by a private individual will not lie to restrain the erection, al- 
though it would obstruct navigation. The powers which control 
and regulate the use of the stream had made the structure a lawful 
one. 

Appeal from the Circnit Gonrt of the United States for the 
Southern Distict of New York. 

November 26, 1883. 

Mb. Justice Field delivered the opinion of the Court. 

This suit was commenced in May, 1876, to restrain the 
erection of the suspension bridge, then under construction, 
over East Biver, in the State of New York, between the 
cities of New York and Brooklyn, at the height of 135 feet 



Abraham B. Miller v. The Mayor of N. Y. et al. 385 

above the river at high-water mark,, which was the proposed 
elevation of the structure. As the bridge has since been 
completed, if the plaintiff can make good his contention, and 
estaolish that when he filed his bill he was entitled to the 
relief prayed, he may claim that the bridge shall be raised 
to a greater elevation, or be entirely abated. Be is the 
lessee of certain warehouses on the banks of the river above 
the point of the proposed crossing of the bridge, and he 
states that he brings the suit on behalf of himself and of ail 
others similarly situated. No one, however, has united with 
him in its prosecution. He stands alone as complainant, 
and alleges that the bridge, if erected as projected and in- 
tended to the height designated, would be built without law- 
ful power and authority; that it would be a nuisance, and 
obstruct, impair, and injuriously modify the navigation of 
the river, and might seriously and prejudicially affect the 
commerce of the port of New York; that merchant vessels 
from the New England States and British Provinces, and 
from ports south oi New York, and vessels engaged in foreign 
commerce, pass and repass on the river the intended loca- 
tion of the bridge; that the masts of a large proportion of 
these vessels exceed 135 feet in height; and that the expense 
to them of striking parts of their masts in passing under the 
bridge, if built as proDosed, with the detention and ad- 
ditional towage renderea necessary, would be so great as to 
destroy his warehouse business and be a private and irrepar- 
able injury to him, for which an action at law would anord 
no adequate redress. He accordingly prays an adjudication of 
the Court upon the character and effect of the proposed bridge 
in conformity with these allegations, and an injunction re- 
straining the farther prosecution of the work of building it 
at the height of 135 feet above mean high water, or at any 
other height that would obstruct, impair, or injuriously 
modify the navigation of the river. 

The Court below did not find in the allegations of a pos- 
sible loss to the plaintiff in his warehouse business, or in 
the proofs offered to sustain them, sufficient ground to re- 
strain the completion of the work. It dismissed his com- 
plaint as being without substantial merit. , 

We approve of its action and decree. The erection of the 
bridge at the elevationproposed was authorized by the action 
of both the State and Federal governments. It would, there- 
fore, when completed, be a lawful structure. If, as now 
completed, it obstructs in any respect the navigation of the 
river it does so merely to an extent permitted by the only 
authorities which could act upon the subject. And the in- 
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jury then apprehended, and alleged by the plaintiff and now 
sustained, is only such as is common to all person engaeed 
in commerce on the river and doing. business on its ba^s, 
and, therefore, not the subject of judicial cognizance. These 
conclusions will clearly appear by a reference to the legisla- 
tion under which the work was commenced and prose- 
cuted. 

On the 16th of April, 1867, the legislature of New York 

?assed as act creatii^g a corporation by the name of the New 
ork Bridge Company for the purpose of constructing and 
maintain^ a permanent bridge over East Biver, between the 
cities of New York and Brooklyn. (Laws of 1867, chapter 
399.) The act, among other thing, authorized the corpora- 
tion to acquire and hold so much real estate as might be 
necdissary for the site of the bridge, and of all piers, abut- 
ments, walls, toll-houses, and other structures proper to it, 
and for the opening of suitable avenues of approach, but no 
land under water beyond the pier lines established by law. 
It declared that the bridge at the middle of the river should 
not be at a less elevation than 130 feet above high tide and 
should not be so contracted as to obstruct *' the free and 
common navigation of the river;" that it should not obstruct 
any street it might cross, but span such street by an arch or 
suspended platform of suitable height to afford passage un- 
der it for all purposes of public travel and transportation; 
and that no street running on the line of the bridge should 
be closed without full compensation 'to the owners of the 
property upon it; and designated the points of the commence- 
ment and termination of the bridge. 

On the 20th of February, 1869, the Legislature passed an 
Act amending the Act of incorporation and providing for the 
representation of the two cities of New York and Brooklyn 
in the Board of Directors of the Bridge Company, and di- 
recting that the company should proceed without delay to 
construct the bridge, authorizing it for that purpose to use 
and occupy so much of the lands under the water of the river, 
not exceeding a front on either side of 250 feet, nor extend- 
ing beyond the pier lines, as might be necessary for the con- 
struction of the towers of the bridge. 

On the 3d of March of the same year. Congress passed an 
Act entitled ''An Act to establish a bridge across East Biver 
between the cities of Brooklyn and New York, in the State 
of New York, [as! a post road." In it the Acts of the Leg*- 
islature of New York are referred to, and the bridge to be 
constructed under them was declared to be ''a lawful struc- 
ture and post road for the conveyance of the mails of the 
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United States," provided the bridge should be so constructed 
and built as ''not to obstruct, impair, or injuriously modify 
the navigation of the river." To secure a compliance witn 
this condition, the company was required, previous to com- 
mencing the construction of the bridge, to submit to the 
Secretary of War a plan of it, with a detailed map of the 
river at its proposed site and for the distance of a mile above 
and below, exhibiting the depths and currents of the stream, 
together with such other information as might be deemed 
requisite by the Secretary to determine whether the bridge, 
when built, would conform to the prescribed conditions of 
the Act "not to obstruct, impair, or injuriously modify the 
navigation of the river." 

The Secretary of "War was by the Act authorized and di- 
rected, upon receiving the plan and map. and other informa- 
tion, and upon being satisfied that a bridge built on such 
plan and at said locality would conform to these conditions, 
to notify the company that he approved the same; and, upon 
receiving such notification, the Act declared that such com- 
pany might proceed to the erection of the bridge, conform- 
ing strictly to the approved plan and location. But until 
the Secretary approved the plan and location, and notified 
the company of the same in writing, the bridge should not 
be built or commenced. 

Soon after the passage of this Act the company had the 
required plan and maps prepared and submitted to the Sec- 
retery of War. It is conceded that in this respect the pro- 
visions of the Act were complied with. The Secretary then 
appointed a commission of engineers, consisting of three 
officers of the army, two of them having the rank of lieu- 
tenant-colonel of engineers, and the third a captain of engi- 
neers, to examine and report upon the proposed bridge, its 
height, strength, plan, location, and practicability, the effect 
of its piers and foundations and abutments upon the naviga- 
tion of the river and the approaches to the harbor, and to 
what extent the bridge might obstruct or interrupt the pas- 
sage of vessels and the free access to the United States navy- 
yard at Brooklyn. The commission heard all parties inter- 
ested, and made an elaborate report upon the subject to the 
chief engineer of the United States army, at Washington, 
and through him the report was submitted to the Secretary 
of War. A majority of the commission was of opinion that 
the height of the centre of the main span of the bridge above 
high water should be increased from 130 to 135 feet. They 
also made various recommendations with reference to the 
dimensions and strength of various parts of the structure, 
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to the projection of the pier or tower foundations of the 
bridge, and to the attachment of gujs or stays to its main 
span. They reported as their conclusions : 

1. That there was "no doubt of the entire practicability of 
the structure, nor of its stability when completed. 

2. That no sensible effect would be produced by the pier 
or tower foundations and abutments upon the navigation of 
the river, or upon the approaches to the harbor of New 
York. 

3. That the bridge would not offer any important impedi- 
ment to the free access of naval vessels to the United States 
navy-yard at Brooklyn, nor any obstruction or interruption 
to the passage of merchant vessels under it, further than re- 
quiring the larger class of ships to send down or house their 
royals, and in some cases their top-gallant masts. 

4. That the bridge, as projected, would conform to the 
prescribed conditions of the Act of Congress relating to it, 
unless it be decided that the words '^obstruct or impair" 
implied that it should not necessitate any such preparation for 
passing it, on the part of vessels of the larger class, as is in- 
volved in housing or sending down of top-gallant, royal or 
sky-sail masts. 

On the 19th of June, 1869, the Secretary of War approved 
the report of the commission with the views and recommen- 
dations it contained, provided that the height of the centre 
of the main span of the bridge should not be less than 135 
feet in the clear at mean high water of the spring tides, and 
that the structure should conform in all other respects to the 
conditions recommended by the commission. The Secretary 
also directed the chief of engineers to furnish the bridge 
company with a copy of the Act of Congress establishing the 
bridge, a copy of the report of the commission Sbnd of his 
own report, and to notify the company that the span and 
location of the bridge were approved subject to the condi- 
tions mentioned. 

This action of the Secretary was endorsed on the report. 
In accordance with his direction, the chief engineer notified 
the company of the approval of the Secretary and of the 
conditions which accompanied it. Upon receiving the 
notification the company commenced the construction of the 
bridge and prosecuted the same until the year 1875, when 
the Legislature of the State passed an Act dissolving the 
the company and declaring the bridge to be a public work 
of the cities of New lork and Brooklyn, and providing for 
its completion by them. It is conceded by stipulation of 
the parties that the provisions of this Act were complied 



Abhaham S. Miller v. The Mayor of N. T. et al. 389 

with and that the management of the work was deyolyed 
upon trustees to be appointed by the two cities. When this 
suit was commenced, the work had progressed so far that 
the towers and achorages on both sides of the river had been 
completed and upwards of $6,000,t)00 had been expended; 
and, as already said, since that time the bridge has been 
completed and opened to the public. 

It is contended by the plaintiff with much earnestness that 
the approval of the Secretary of War of the plan and loca- 
tion oi the bridge was not conclusive as to its character and 
effect upon the navigation of the river, and that it was still 
open to him to show that, if constructed as proposed, it 
would be an obstruction to such navigation, as fully as 
though such approval had not been had. It is argued that 
Congress could not give any such effect to the action of the 
Secretary, it being judicial in its character. There is in 
this position a misapprehension of the purport of the Act. 
By submitting the matter to the Secretary, Congress did not 
abdicate any of its authority to determine what should or 
should not be deemed an obstruction to the navigation of 
the river. It simply declared that, upon a certain fact being 
established, the bridge should be deemed a lawful structure, 
and employed the Secretary of War as an agent to ascertain 
that fact. Having power to regulate commerce with foreign 
nations and among the several States, and navigation being 
a branch of that commerce, it has the control of all navigable 
waters between the States, or connecting with the ocean,, so 
as to preserve and protect their free navigation. Its power, 
therefore, to determine what shall not be deemed, so far as 
that commerce is concerned, an obstruction, is necessarily 
paramount and conclusive. It may in direct terms declare 
absolutely, or on conditions, that a bridge of a particulcr 
height shall not be deemed such an obstruction; and, in 
the latter case, make its declaration take effect when those 
conditions are complied with. The Act in question, in re- 
quiring the approval of the Secretary before the construc- 
tion of the bridge was permitted, was not essentially differ- 
ent from a great mass of legislation directing certain meas- 
ures to be taken upon the happening of particular contin- 
gencies or the ascertainment of particular information. The 
execution of a vast number of measures authorized by 
Congress, and carried out under the direction of heads of 
departments, would be defeated if such were not the case. 
The efficiency of an Act as a declaration of legislative will 
must, of course, come from Congress, but the ascertainment 
of the contingency upon which the Act shall take effect 
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may be left to such agencies as it may designate. (South 
Carolina v. Oeorgia, 93 XJ. S. 13.) 

It is alrto objected that the notice given by the chief 
engineer to the company was not a compliance with the 
requiremelits that notification should be given by the Secre- 
tary; but there is no force in the objection. When a 
Secretary of the Government is required to give information 
on any subject, he may act, and generally does act, through 
officers under him. He is not expected to make over his 
own signature all the communications required from the 
department of which he is the head. It would be impracti- 
cable for him to do so. The official communication is 
deemed made by him when it is made under his sanction 
and direction. 

The bridge being constructed in accordance with the 
legislation of both the State and Federal Governments must 
be deemed a lawful structure. It cannot after such legisla- 
tion be treated as a public nuisance; and however much it 
may interfere with the public right of navigation in the East 
Eiver, and thereby affect the profits or business of private 
persons, it cannot, on that ground, be the subject of com- 
plaint before the Courts. The plaintiff is not deprived of 
his property nor of the enjoyment of it; nor does he from 
that cause suffer any damage different in character from the 
rest of the public. He alleges that his business of a ware- 
house-keeper on the banks of the river above the bridge will 
be in some degree lessened by the delay attending the 
passage under it of vessels with high masts. The incon- 
venience and possible loss of business from this cause are 
not different from that which others on the banks of the river 
above the bridge may suffer. Every public improvement, 
whilst adding to the convenience of the people at large, 
affects more or less injuriously the interests of some. A 
new channel of commerce opened, turning trade into it from 
other sourses, may affect the business and interests of per- 
sons who live on tno old routes. A new mode of transporta- 
tion may render of little value old conveyances. Every 
railway in a new country interferes with toe business of 
stage coaches and side-way taverns; and it would not be 
more absurd for their owners to complain of and object 
to its construction than for parties on the banks of the 
East Biver to complain of and object to the improvement 
which connects the two great cities on the harbor of New 
York. 

Several cases have been before this Court relating to 
bridges over navigable waters of the United States in which 
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qnestions were raised as to the authority by which the 
bridges eoald be constructed, the extent to which they could 
be permitted to obstruct the free navigation of the waters, 
and the right of private parties to interfere with their con- 
struction or continuance. In these cases all the questions 
presented in the case at bar have been considered and deter- 
mined, and what we hereafter say in this opinion will be 
little more than a condensation of what was there declared. 
The power vested in Congress to regulate commerce with 
foreign nations and among the several States includes the 
control of the navigable waters of the United States so far 
as may be necessary to insure their free navigation; and by 
' * navigable waters of the United States " are meant such as 
are navigable in fact, and which by themselves or their con- 
nection with other waters form a continuous channel for 
commerce with foreign countries or among the States. ( The 
Daniel Bali, 10 Wall., 557.) East River is such a navigable 
water. It enters the harbor of New York and connects it 
with Long Island Sound. Whatever, therefore, may be 
necessary to preserve or improve its navigation the General 
Government may direct; and to that end it can determine 
what shall and what shall not be deemed an interference with 
or an obstruction to such navigation. 

In the Wheeling Bridge case a bridge erected over the 
Ohio River at Wheeling, under an Act of the Legislature of 
Virginia, which prevented the passage of steamboats with high 
chimneys, was adjudged to be an unlawful structure; and 
the Court ordered that it should be raised so as to afford a 
free passage to the steamers, or that some other plan should 
1t)e adopted by a day designated which would relieve the 
navigation from the obstruction, or that the bridge should 
be abated. Congress thereupon interfered and declared the 
bridge, as it was built at its existing elevation, to be a law- 
ful structure. The Court then held that the objection to the 
bridge as an obstruction to the navigation of the river was 
removed; that although it might still be an obstruction in 
fact, it was not so in contemplation of law, and the decree of 
the Court for the abatement of the bridge could not be 
enforced. ** There was no longer," said the Court, **any 
interference with the enjoyment of the public right, incon- 
sistent with the law, no more than there would be where the 
plaintiff himself had consented to it after the rendition of the 
decree." For its interference with the public use of the 
stream no individual could complain, as the power which 
could control and regulate that use had made the structure 
creating the interference a lawful one. (18 Howard, 430.) 



/ 
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The case of Gfilman v. Philadelphia (3 "Wallace, 713) is 
much stroDger than the Wheeling Bridge case, and is con- 
clusiye against the pretensions of the plaintiff. It there 
appeared that a bridge was about to be built over the 
Schuylkill Kiver at Chestnut street in the city of Philadel- 
phia, under the authority of an Act of the Legislature of 
JPennsylvania, when a party owning valuable coal wharves 
just above Chestnut street filed a bill to prevent its erection, 
alleging, as in the present case, that it would be an unlaw- 
ful obstruction to the navigation of the river and a public 
naisance, inflicting upon him special damage, and claiming 
that he was entitled to be protected by an injunction to re- 
strain the progress of the work, and to a decree of abate- 
ment should it be completed. The river was tide water and 
navigable to the wharves of the plaintiff by vessels drawing 
from 18 to 20 feet of water; and, for years, comnierce to 
them had been carried on in all kinds of vessels. The 
bridge was to be only 30 feet high and without draws, 
and, of course, would cut off all ascent above it of ves- 
sels carrying masts. The city justified its intended ac- 
tion under the Act of the Legislature, setting up that the 
bridge was a necessity for public convenience to a large 

Population residing on both sides of the stream. The Court 
elow dismissed the bill, and this Court affirmed its decree, 
holding that as the river was wholly within her limits, the 
State could authorize the construction of a bridge until 
Congress should by appropriate legislation interfere and 
assume control of the subject. In giving its opinion the 
Court observed, that it should not be forgotten, that bridges 
which are connecting parts pf turnpikes, streets and rail- 
roads, are means of commercial transportation as well as 
navigable waters, and that the commerce over them may be 
greater than on the water; that it was for the municipal 
power to determine which should be preferred and how far 
either should be made subservient to the other; and that 
this power could be exercised by the State until Congress 
intenered and took control of the matter. All the consid- 
erations which governed the decision of that case operate 
with equal, if not greater, force in the present case. In 
that case different parts of a city, separated by a navigable 
water, were connected by a bridge; m this case two cities 
thus separated are united. In that case the obstruction was 
complete and permanent to all vessels having masts; in this 
case the obstruction does not exist except to a limited class 
of vessels having high masts, and to them it is little more 
than a temporary inconvenience. In that case there was no 
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approval of the structure by Congress, except such as may 
be inferred from its silence; in this case there is its direct 
authorization of the bridge after a careful consideration of 
its effects upon navigation by a commission of distinguished 
engineers. In that case the bridge was held to be a lawful 
structure against all private parties, the Federal Govern- 
ment alone having the right to object to the obstruction to 
the navigation of the river which it might cause, and to 
remove it; in this case that Government does not object, 
but approves and sanctions the structure; and the public 
benefit from it far outweighs any inconvenience arising from 
its interference with the navigation of the stream. 

The recent case of Escandba Company v. Chicago (107 U. 
S. 678) follows the decision in Gilman v. Philadelphia, and 
is equally pointed and decisive. 

In the light of these cases (and others of the same pur- 
port might be cited) the claim of the plaintiff that the con- 
struction of the great work was to connect, and which has 
since then connected, the cities of New York and Brooklyn, 
should have been suspended, appears to be wholly without 
merit. 

The decree of the Court below dismissing his bill must, 
therefore, be affirmed; and it is so ordered. 
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RELIEF JACKSON, Plaintiff in Error, 

v. 
JOHN D. ROBT and JAMES D. RANKIN, 

AND 

JOHN D. ROBT and JAMES D. RANKIN, Plaintiffs 

IN Error, 

V. 

RELIEF JACKSON. 

In error to the Circuit Court of the United States for the 
District of Colorado. 

December 3d, 1883. 

MzNiNo CiiAiM — ^ExPBKDrnTBB ON ONE GiiAiv MUST Bbnbitt All. The 
Act of 1872. (17 U. ». Bev. Stats.. Ohap. 152, Sec. 5) whioh provides 
that where several mining claims are held in common, the annnal 
expenditures required by the Act, may be made upon any one of them, 
mast be construed to mean that the work or expenditure must be for 
the purpose of deyelopiug aU the claims. It does not mean that the 
expenditure upon one claim — which has no^ reference to the develop- 
ment of the others — will answer. 
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Mr. Justice Field delivered the opinion of the Court: 

Previous to the legislation of Congress in 1866, mining 
claims upon the public lands of the United States were held 
under rules framed bv miners themselves in different locaU- 
ties. These rules prescribed the extent of ground which 
miners could severally appropriate for mining, and the con- 
ditions upon which such ground could be ac(^uired and held. 
They bore a general similarity in different districts, varying 
only according to the extent and character of the mines. 
They all agreed in one particular, in recoguiziDg discovery 
and appropriation as the source of title and development, 
by working as the condition of continued possession. The 
first discoverer could derive no benefit from his discovery 
unless he followed it up by work for the development of his 
claim; and what work that should be, the nature and extent 
of it, how soon it should commence after the discovery, and 
when its suspension should be deemed an abandonment of 
the claim, were specifically declared. 

The Act of Congress of 1866, gave the sanction of law to 
these rules of miners so far as they were not in conflict with 
the laws of the United States. (14 Stats. Chap. 262, Sec. 
1.) Subsequent legislation specified with greater particu- 
larity the modes of location and appropriation and extent of 
each mining claim, recognizing, however, the essential fea- 
tures of the rules framed bv miners, and among others that 
which required work on the claim for its development as a con- 
dition of its continued ownership. The Act oi 1872— and its 
provisions are re-enacted in the Bevised Statutes— declares 
that on each claim subsequently located, until a patent for 
it is issued, there shall be annually expended for labor or 
improvements $100, and on claims previously located an 
annual expenditure of $10 for each one hundred feet in 
length along the vein; and provides that when such claims 
are neld in common, the expenditure may be upon any one 
of them. And it declares that upon a failure to comply 
with these conditions the claim shall be opened for re-loca- 
tion in the same manner as if no location of the same had 
ever been made, provided the original locators, their assigns, 
or representatives, have not resumed work upon it c^ter 
failure and before re-location. (17 Stats. Chap. 152, 
Sec. 6.) 

The Act also points out various steps which must be fol- 
lowed by a party who seeks to obtain a patent for his mining 
claim. Among other things he must file an application in 
the proper land office under oath, showing a compliance 
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with the law, together with a plat and the field notes of his 
claim or claims made under the direction of the Surveyor- 
General of the United States, showing its or their bounda- 
ries. He must also at the time, or within sixty days there- 
after, file with the register a certificate of the Surveyor Gen- 
eneral that $500 worth of labor has been expended, or im- 
provements to that amount have been made upon the claim 
by himself or grantors. If within sixty days thereafter an 
adverse claim is filed, accompanied by the oath of the party 
making it, showing its nature, boundaries, and extent, pro- 
ceedings are to be stayed until the controversy has been 
settled by the decision of a Court of competent jurisdiction, 
or the adverse claim is waived. And it is made the duty of 
the adverse claimant, within thirty days afterwards, to com- 
mence legal proceedings to determine the question of the 
right of possession. 

In this case it appears that the defendants claimed the 
premises in controversy as their mining ground, and made 
application for a patent. The premises are situated on Blue 
Biver, in the county of Summit, in the State of Colorado, 
and embrace twenty-three acres and forty-eight hundredths 
of an acre. The plaintiff asserted an adverse right to them 
as part of what is called in the record ''The Thomas Klak 
Claim," and brought the present action to determine his 
right of possession. In his complaint he alleges that on the 
9th of August, 1876, he was the owner of the Klak claim, 
and ever since has been such owner and entitled to its pos- 
session; that he worked the same as a placer mining claim 
in connection with other claims adjacent and contiguous to 
it; that the defendants some time in 1880 entered upon a 
part of said claim — ^that portion now in controversy — and 
have ever since wrongfully withheld its possession from him. 
He avers that the premises are worth $50,000; that the ac- 
tion is brought in support of his adverse claim; and he asks 
judgment for possession of the premises. 

The defendants, besides denying the allegations of the 
plaintiff, set up a right to a portion of the premises by loca- 
tion and occupation under the mining rules of the district, 
and to the remainder by purchase from the original locators. 

On the Irial the plaintiff produced and gave in evidence 
a certificate of location of the Klak claim made by his grant- 
ors in 1869, and also showed that they were owners of claims 
in what is called Lomax Gulch, adjoining and contiguous to 
the Klak claim, and began to work such adjoining claims in 
1872, and continued the work until and during 18B0; that in 
prosecuting the work they used a flume which extended over 
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the premises in conntroversy a distance of one hundred and 
fifty feet, by means of which the tailings ' from the Lomax 
Gulch — that is, the waste material — ^were carried and de- 
posited on the premj^es, so that at the end they covered a 
greater portion of them — more than one-third thereof. From 
them the plaintiff traced his title. With the exception 
of the extension of the flume over the premises, and their 
use as a place of deposit for the waste material from the ad- 
joining claims, it was not shown that either he or his grant- 
ors ever did any work upon them, or ever had possession of 
them. He insisted, however, that this extension of the 
flume and use of the premises were sufficient to give him 
the right of possession under that clause of the statute which 
provides that where several mining claims are held in com- 
mon the labor or expenditure required may be made on any 
one of them. The Court below held, and so instructed the 
jury, that these facts were insufficient to establish any pos- 
session or right of possession in him, and that therefore he 
was not entitled to a verdict. 

The defendants proved the location in July, 1880, of a 
portion of the premises in controversy, then vacant and un- 
occupied, and a purchase of the remainder from previous 
locators; but they gave no evidence that any work on the 
claim was done by themselves or their grantors; and the 
Court held that they had not established a title for the con- 
sideration of the jury, who were directed so to find. The 
jury brought in a verdict that neither party had proven title 
to the property. The effect of this verdict was to leave the 
defendants, who had applied for a patent, without any right 
to it, so far as the premises in controversy were concerned, 
and to leave the plaintiff in no better situation. 

The contention of the plaintiff was made upon a singular 
misapprehension of the meaning of the Act of Congress, 
where work or expenditure on one of several claims held in 
common is allowed, in place of the required expenditure on 
the claims separately. In such case the work or expenditure 
must be for the purpose of developing all the claims. It 
does not mean that all the expenditure upon one claim — 
which has no reference to the development of the others — 
will answer. As was said in Smelting v. Kent: *' Labor and 
improvements, within the meaning of the statute, are 
deemed to have been had on a mining claim, whether it con- 
sists of one location or several when the labor is performed, 
or the improvements are made for its development, that is 
to facilitate the extraction of the metals it may contain, 
though in fact such labor and improvements may be on 
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g^round which originally 'tsonstituted only one of the loca- 
tions, as in sinking a shaft, or be at a distance from the 
claim itself, as where the labor is performed for the turning 
* of a stream or the introduction of water, or where the im- 
provement consists of the construction of a flume to carry 
off the debris or waste material." (104 U. S. 655.) 

It often happens that for the development of a mine upon 
which several claims have been located, expenditures are 
required exceeding the value of a single claim, and yet with- 
out such expenditures the claim could not be successfully 
worked. In such cases it has always been the practice for 
the owners of different locations to combine and to work 
them as one general claim; and expenditures which may be 
necessary for the development of all the claims may then be 
made on one of them. The law does not apply to cases 
where several claims are held in common, and all the ex- 
penditures made are for the development of one of them 
without reference to the development of the others. In 
other words, the law permits a general system to be adopted 
for adjoining claims held in common, and in such case the 
expenditures required may be ma.de, or the labor be per- 
formed upon any one of them. 

The language as to the construction of a flume to carry 
off the debris or waste material at the conclusion of the ci- 
tation above, has reference ta such a structure as may be 
used to carry off the common debris of several claims, not 
to a flume used merely to remove the debris of one claim. 
Here no work was done for the general improvement of all 
the claims. The deposit of the debris from the Lomax 
(rulch on the premises in controversy, so far from tending 
to develop them, imposed obstacles in the way of their de- 
velopment, by covering them up with refuse matter. 

There having been no work done by either claimant, 
plaintiff or defendants, on the premises m controversy, the 
Court properly instructed the jury to find against bpth. 

Judgment affirmed. 
True copy. 

New Law Fablications. 



Wabville on Abstracts: By George W. Warville of the Chicago 
Bar. Callaghan & Company, Chicago, Publishers. 

This is a practical treatise on Abstracts and Examinations of 
Tiile to Beal Property. It is an epitone of the questions of law 
that arise during the making and perusal of an abstract, giving 
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a general outiine of the best methods of compiling an abstract 
so as to insure the most satisfactoiy results; a general system 
for the arrangment of the several parts and formal divisions; 
and the latest approved plans for presenting the essential mat- 
ter of deeds, instruments, and proceedings affecting title neces- 
sary to be shown. It is intended for the use of Searchers, con- 
veyances, and counsel. 

CoLEBBooKX ON CoLLATEBAL Secxtbities: By Wm. Colebrooke. 
Gallaghan & Company, Chicago, Publishers. 

This is a treatise on the law of Collateral Securities as applied 
to the gotiable, quasi-negotiable, and non-negotiable Clauses in 
Action. This is a very much needed work. The author has 
treated it v^ith great accuracy and thoroughness, present a com- 
plete citation of cases (one four thousand in number) directly 
relating to the law of collateral security. 

Pomebot's Equity Jubispbudence (Volume 3): A. L. Bancroft 
& Co., Publishers. 

This volume is fully up to the two proceeding ones in accuracy 
and thoroughness of research and in legal scholarship. The 
author occupies a prominant place in the front rank of law 
writers, and anything from his pen always wins the grateful ap- 
preciation of the profession. In this third volume there is a 
very complete and satisfactory index of the whole work, cover- 
ing one hundred and sixty two pages. 
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ABSTRACTS: 

Attachment 256, 311 

ponBtitutional Law 84 

Contractor 84 

Conversion : 27 

Collusion. 283 

Criminal Law 27 

Divorce •. 366 

Evidence 84 

Insurance 266 

Jury Trial 84 

Liquor Law 84 

Marriage 84 

Master and Servant : . 266 

Money had and Received 212 

Negligence • • 84, 256 

Nuisance * 84 

Ultra Vires 212 

Will 311 

ACCOUNTING— Sqc McCord v. Oakland Quicksilver Mg. Co 14 

ADMINISTRATION- See Estate op Chalmers 12 

ADVERSE POSSESSION. That when a stranger enters under a deed pur- 
porting to convey the whole title, though from some want of power in 
the grantor, it conveys in fact only an undivided interest, and thereafter 
holds and maintains actual and exclusive possession of the whole, such 
entry constitutes sufficient notice to put the co-tenants upon inquiry and 
is actual notice from him to them of an ouster, and is sufficient to. set 
the Statute of Limitations in motion, and they must take notice, and 
the statute will begin to run from the date of the entry. Winterbum 
V. Chambers , 197 

ALIBI— See Criminal Law. 

AMENDMENT— See Insolvency. 

APPEAL— See Insolvency. 

How the opinion should be made a part of the record. — Wilson v. Wilson. . 118 

Judgment ; Appeal ; Death ; Jurisdiction ; Party, After an appeal was* 
regularly taken and before the trwiscript was filed in the Supreme Court, 
one of tne appellants died. The cause was subsequently argued, sub- 
mitted, and iudgment rendered by the Supreme Court, without sugges- 
tion of death or substitution of representative. Held, such juc^^ment of 
the Supreme Court was not void for want of juriscUction. Phelan v. 
Tyler 38 

An appeal suspends the operation of a judgment for all purposes, and such 
judgment is not admissible in evidence in any controversy between the 
parties. Murray v. Green 361 

See Home L. Ass n v. Wilkins 374 

See Finding. 

See Charge op the Court. 

See People v. Hurtado 106 

See Mortgage. 

See People v. Schmidt 250 

See Holmes v. McCleary .' 246 

See Estate of Marrey 300 
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ARBITRATION. An award, made ex parte, and without notice to the par- 
ties of the time and place for hearing the allegations and evidence, is 
invalid and void; Curtis v. Sacramento 40 

ATTACHMENT. Whatever irregularities may exist in the proceedings of an 
" attaching creditor, other attaching creditors cannot make themselves 
parties to those proceedings for the purpose of defeating them on that 
account ; Harvey v. Foster 303 

Any irregularities in obtaining an attachment are waived by the defendant 
to the action when he appears and answers, without the taking ad- 
vantage of them by motion or otherwise, in the course of the proceed- 
ings. — Id. 

An attaching creditor may voluntarily release property attached, and such 
release is valid without the sanction of the Court. (Opinion by Depart- 
ment 1, XI Pac. 0. L. J., 325, overruled) Smith v. Taylor 367 

BAIL. Where malicious homicide is chargea, bail should be refused in all 
cases where a Judge would sustain a capital conviction if pronounced by 
a juiy on such evidence of guilt as was exhibited at the hearing of the 
appli- ation to admit to bail. In matter of Salvador Trioga 99 

BASTARDY— See Estate of Magee 144 

BONDS. The Act consolidating the city and county of Sacramento made 
provision for the payment of all claims against the old city governments 
and offered in lieu thereof bonds of the city of Sacramento with the 
seal of the consolidated government, which carried with them the pledge 
of an annual tax, for municipal purposes, on all real and personal prop- 
erty within the city limits, except such as are exempt by law, of one 
hundred cents on the one hundred dollars, fifty-five per cent, of which 
to be set apart and appropropriated to an interest and -sinking fund to 
be applied to the payment of the annual interest upon the bonds and to 
their final redemption. Subsequently the Consolidation Act was re- 
pealed. Held, that a writ of mandate will lie to compel the present 
city authorities to levy the tax provided by the Consolidation Act. 
Meyer v. Brown 153 

BROKER. The defendant agreed to pay the plaintiff $400 for his services in 
' finding a purchaser for his lands, ** when such payment [the purchase- 
price of the land] is made by Tucker " (the purchaser). Held, that the $400 
was due as soon as the purchase-money was paid, and that an action 
could- be maintained without waiting a day. Held, That the defense 
that it is against public policy for a broker to act for both parties to the 
sale, is not well made in this case. Green v. Robertson 104 

BURGLARY— See People v. Bums 245 

CERTIORARI— See Reynolds v. Superior Court 348 

CHARGE OF THE COURT— Appeal— Objection and Exceptions to 
Charge. Objection or exceptions to the charge of the Court must be 
made at the trial, and the charge set forth in the transcript. — People v. 

Ward 90 

See People v. Bums, 245. 

OHINEESE— Constitution— Laundry Ordinance of San Francisco. 
The Laundry Ordinance of the city and county of San Francisco No. 
1719 is unreasonable, unjust, discriminating, unauthorized by law and 
void.— Inre Woo Yeck. 382 

CLERICAL ERROR— See People v. Murbach 338 

COMMERCE— Inter-State Com fierce— Power op the State to Regulate. 
The State Board of Railroad Commissioners has no power to regulate or 
interfere with the transportation of persons or merchandise, by a steam- 
ship company, between ports within the State, if they be in transit to or 
from other States, or when in navigatiirg the ocean the vessel goes be- 
yond a marine league from the shore. This power has been conferred 
upon Congress and is exclusive. — Pac. C. S. 8. Co. v. Board of R. R. 
Com 63 

CONTRACT— Agreement— pAHTt— Action. While defendants did not 
make the agreement in question with plaintiff's assignor, yet their agree- 
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ment was for his benefit, and, upon their failure to perform, he had a 
right of action against them. — Flint v. Cadenasso. 49 

CONSPIRACY— See Criminal Law. 

CONSTITUTIONAL LAW— See Moulton v. Parks, 122; Jennings v. Le 
Roy, 139; People v. Hurtado, 106; Smith v. Dunn, 120; In re Woo 
Yeck, 382. 

CONTEMPT— See Grady V. Sup. Court, 116; Ex parte Kellogg, 315. 
CONVERSION— See Dean v. Walkenhorst 10 

CORPORATIONS. Action brought under Section 322 of the Civil Code 
against defendants as subscribers to the capital stock of a corporation 
doing a commercial banking business, against which plaintiff held an un- 
satisfied judgment. Plaintiff's money was originally deposited in a 
bank. Afterward an turangement was entered into between such bank 
and the corporation of which defendants were stockholders, by the terms 
of which all the assets of the bank were assigned and transferred to the 
corporation, and thereupon the corporation assumed all the liabilities of 
the bank. Held, as the corporation received all of the assets of the bank, 
which were sufficient to satisfy all the debts of the bank, as the corpo- 
ration opened an account with plaintiff, crediting her with the amount 
in suit in her pass-book as a deposit, and paid dividends on the samH for 
more than three years, and of which dividends defendants received their 
respective shares in proportion to the number of shares of stock sub- 
scribed for by them, it is too late now for the stockholders to urge tiie 
defense of ultra vires. — Mitchell v. Beckman 86 

To make a person an owner, it is not necessaiy that he should have paid for 
his stocK. A corporation may give credit for its stock. Nor is it neces- 
. sary that certificates should have been issued. 

A depositor in a bank has a right to sue for a deposit upon the stoppage of 
payment, and not before, the right against the stockholders does not 
commence sooner. So, where an action is brought against stockholders 
within two years after the suspension of the bank, the Statute of Limita- 
tions is no bar.T-lD. 

Conceding that an action against stockholders for a deposit in a savings-bank 
cannot be maintained, held that the corporation known as the Odd Fel- 
lows' Savings and Commercial Bank is a commercial bank, and not a 
savings-bank, shown b^ its articles of incorporation. — Id. 

There was no error in admitting the judgment against the bank, there being 
other evidence to show the indebtedness. Objection to the relevancy is 
not tenable unless it is plainly apparent that tne Court rested its opinion 
on the irrelevant testimony. 

Under the former Constitution, to bring a case under Section 322 C. C. 
within the jurisdiction of the District Court, a plaintiff had to challenge 
as due to him $300 or more from one or more, or all of the defendants 
separately. — Derbv v. Stephens 295 

If the creditor demanded a jua^ent for more than $300 against one of the 
defendants only, the District Court had jurisdiction only to render a 
judgment based upon such demand — a demand for judgment against the 
particular defendant. — Id. 

There is no authority for the joint judgment for costs against all the defend- 
ants. The action is for the recovery of "money or damages," and 
plaintiff has recovered no judgment, joint or several, for $300 or over 
(C. C, 1022). Plaintiff was not entitled to any costs.^ 

Before the adoption of the present Constitution, one having a claim against 
a life insursance company, incorporated under the Act of April 22, 1861 
(Stats. 1865-6, p. 752), could bring and maintain in the Justices' Court 
an action against a stockholder in such incorporation, whose proportion- 
ate share of such liability would be less than three hundred dollars — 
Morrow v. Superior Court ^ 377 

A transfer of stock of a corporation until entered upon the books of the com- 
pany confers on the transferee as between himself and the company, no 
right beyond that of having such transfer properly entered. Until that 
is done, or demanded to be done, the person in whose name the stock is 
entered on the books of the company, is, as between himself and the com- 
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pany, the owner to all intents and frarposes, and particularly for the pur- 
pose of an election. — ^People v. Robinson 379 

COSTS— See Cobporation. 

COUNTY GOVERNMENT ACT. See Ex parte Bennin^er 801 

CRIMINAL LAW. Theorderof commitment, proper inform, being indorsed 

on the complaint, is held sufficient. — People v. Young 192 

The killing of the deceased bv the defendant being admitted, whether or not 
the act was done in self-defense, or under circumstances of justification, 
was for the jury to determine. — Id. 

The ruling of the Court below overruling defendant's objections to an order 
fixing the day for execution of death sentence, is not appealable. — Peo- 
ple V. Hurtado 106 

A verdict in case of homicide, " We, the jury, find the defendant guilty of 
murder in the first degree as charged," is valid. — Id. 

The provision of the present Constitution as to the prosecution of criminal 
bfifenses by information is not in conflict with the Constitution of the 
United States. — Id. 

The defendant was charged with larceny. The prosecution was permitted 
by the Court to introduce, against the objections of the defendant, evi- 
dence of other independent transactions between the defendant and per- 
sons other than the prosecuting witness, similar in character to the one 
constituting the offense for which the defendant was being tried. Held, 
error. People v. Wood 146 

The report of the change forms part of the record and is deemed excepted to. 

People V. Smith 281 

Evidence was given that the defendant stabbed the deceased; a physician 
was called, who testified that he was not able to say whether the wounds 
were mortal or not, as he did not make a thorough examination, but that 
one of the wounds was dangerous, and there was a probability of its be- 
ing fatal. Held, this evidence in connection with the fact that within 
four days the man died, was sufficient to justify the juiy in arriving at 
the conclusion that he died of the wobnds. People v. Ah Coon 214 

The information in this case held sufficient. People v. Bufns 245 

Where the Court in its charge read a portion of the statute inapplicable to 
the case, it is not grounds for a reversal, if the substantial rights of the 
defendants were not affected. 

A former information was, on appeal by defendant from a judgment of con- 
viction of murder ii:\ the first degree, decided to be fatally defective, and 
the cause was ''remanded for fivrther proceedings.** Held, such proceed- 
ings constituted no bar to a prosecution upon another information filed 
after remanding the cause. People v. Schmidt 250 

A new trial upbn a fatally defective mformation would be a vain thing, and 
the cause was, therefore, properly remanded for further proceeding. — Id. 

Where a verdict of guity is set aside on motion of defendant, there is no bar 
to a subsequent prosecution for the same crime of which he was found 
guity.— Id. 

The dismissal of the former action by the Superior Court did not constitute 
a bar to another prosecution for the same homicide. (1387 Penal 
Code.) — Id. 

The grounds enumerated in Section 995, ^enal Code, are the only grounds 
upon which an indictment or information may be set aside on motion; 
and those enumerated in Sf^ction 1004 id. are the only grounds upon which a 
demurrer to an indictment or information may be made. — Id. 

An information which, in addition to charging the offense committed, alleges 
also the fact of a previous conviction of another crime, does not charge 
two offenses. — People v. Boyle 151 

The commission of a criminal offense implies the presence of the defendant 
at the necessary time and place. Proof of an alibi is, therefore, as much 
of a traverse of the crime charged as any other defense, and proof tend- 
ing to establish it, though not clear, may, nevertheless, with* the oth^ 
facts of the case, raise doubt enough to produce an acquittal^ — People v. 
Fong Ah Sing 263 

Proof tending ^o establish an alibi, though insufficient, of itself to establish 
Uiat fact, is not to be excluded from the case. Whatever doubt, if any, 
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such testimony may raise in the minds of the jurors is for their considera- 
tion; and if its weight alone or added to that of other evidence in the 
case be sufficient to reduce belief in their minds as to the defendant's 
guilt, to a reasonable doubt, they should acquit. — Id. 

Dying declarations are restricted to the act of killing and to the circum- 
stances immediately attending it and forming a part of the res gestae. 
When they relate to former and distinct transactions they do not come 
within the principle of necessity on which such declarations are received. 
— Id. 

The law holds each party to it responsible for the acts of each co-conspirator 
done in pursuance and furtherance of the common design, which extends 
to the consequences which might reasonably be expected to flow from 
carrying into effect the unlawtul combination. Accordingly, no error 
was committed in admitting in evidence against defendant the acts and 
declarations of a co-conspirator in relation to the gun with which the 

murder was committed. — People v. Collins. .' 268 

Forgery.— Hahn v. Schmidt 271 

A Notary Public has jurisdiction to administer an oath to the party acknowl- 
^K^'^gr the execution of a deed, for the purpose of identifying him; and 
the p%rty being a competent witness, and his testimony material to the 
pihxjeeding, there is probable cause for holding him to answer upon a 
charge of perjury, his testimony before the notary having been shown to 
be false. — Ex parte Carpenter .^ 275 

Where a person who has oeen convicted of a public offense, punishable 
by imprisonment in the State I^aon, commits another offense after such 
conviction, it is necessary, since the repeal of Sections 969 and 1025, 
Penal Cdde, in proceeding against him, oy indictment or information, 
not only to charge the facts of the previous conviction and subsequent 
commission of crime, but to prove them. The defendant must plead to 
both charges, and upon the issue raised by his plea, both must be proved 
on his trial, and be passed upon by the jury. — ^People v. King 322 

Being convicted only of petty larceny defendant was punishable only under 
Section 490, Penal Code, by fine or impiisnoment m the Coimty Jail, or 
by both. 

An instruction objected to held not erroneous. There was no assiunption of 
the guilt of defendant in the language employed by the Court. — People 
V. Murbach , 338 

No words of reproach, however grevious, are sufficient provocation to reduce 
the offense of an intentional homicide with a deadly weapon from mur- 
der to manslaughter. — Id. 

On entering judgment on the minutes the Clerk made it appear that the 
Court, in pronouncing it, had informed defendant *'of tne indictment 
found against him « « « November 26, 1883," instead of 
1882. Held, the Court below, upon notice, had power to correct the 
entiy as to date, so as to express the truth, and the appeal by defend- 
ant from the judgment did not affect such exercise of power. — Id. 

Further, the error as to date in the entry referred to would be so evidently a 
mere clerical mistake, which in no way prejudiced defendant in any sub- 
stantial right, that the judgment would not be reversed even if the error 
had not been corrected. — Id. 

The statement made by the Court to defendant of the nature of the charge 
made against him, and of which he had been convicted, although neces- 
sary as preliminary to pronouncing judgment, was no part of the judg- 
ment.— Id. 

Section 1322 of the Penal Code limits the incompetency of a husband or wife 
to testify in criminal actions or proceedi^s for or against each other to 
cases in which one or both are parties. — People v, Langtree 247 

Where, as to criminal evidence, the provisions of the C. C. P. and Penal 
Code differ, those of the latter prevail. (1102 Penal C.) 

On the cross-examination of B, who was charged in a separate information 
with the same burglary for which defendant was on trial, counsel for de- 
fendant endeavored by appropriate questions to elicit from the witness 
whether he expected, in consequence of his becoming a witness for the 
prosecution, that he would be favored, be more leniently dealt by when 
nis own case should come up. To several of these Questions the answers 
were evasive. Held, the Cfourt should have compelled a direct answer, 
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and not sustained an objection to a question put by defendant's counsel 

as to his expectations. -Id. 

See People v. Smith 95 

See People v. Shem Ah Fook 368 

See DEPOSITI017; Pebjubt; Bail; People v. Raten; People v. McNutt. 

CURRENT TOPICS— 

Husband and Wife 1 

Affidavit of Merits 2 

The Twins Problem 2 

" Sueing the State" 4-31 

Value in Claim and Delivery 29 

Validity of Foreign Divorce Determined by Domicile 57 

Xiawyers 67 

Standard Instructions on the Subjects of Contributory and Comparative ) eg 

Negligence ) 

Guilty or Not Guilty ^ 62 

Accounting between Tenants-in-Common .y/. 86 

Lowering the Divorce Record i. 86 

A Novel Case I 113 

Lawyers' Clothes 113 

The Coleridge Banquet .141-168 

A New Book of Practice 143 

Recent Decisions as to Sureties 170 

Special Legislation 171 

A Correction 183 

Succession Among Illegitimates 213 

Appeal from a Justice of the Peace in Actions of Forcible Entry and ) oe^ 

Detainer ] 

Community Property (before the Code) 257 

Lord Colendge on Differences in Judicial Systems 286 

In Memoriam • 357 

DEED. The rule that a condition in a deed, restruning alienation, and repup^- 
nant to the interest created, is void (C. C. 711), applies to the deed m 
^ question. — Murray v. Green 361 

It is difficult to conceive of a condition more clearly repugnant to the inter- 
est created by a grant of an estate in fee simple than the condition that 
the grantee shall not alien the same without the consent of the grantor. 
—Id. 

In case of a grant in fee simple, where there is no possibility of reverter, any 
restraint whatever on the power of alienation would be repugnant to the 
interest created by the grant — Id. 

DEPOSITION. A deposition was read in evidence, against defendant's ob- 
jection. In taking the deposition, the officers, so far as it appeared on 
the face thereof, who'ly failed to comply^ with Sections 882 and 869 of 
the Penal Code. Held, for the informalities and irregularities apparent 

on its face the deposition was inadmissible. — People v. Mitchell 95 

Taking the testimony of a witness on behalf of the people in a criminal case 
by deposition, is an exception to the rule which entitles the defendant in 
a criminal action to be confronted with the witness against him in the 
presence of the Court; and every substantial requirement of the law 
which authorizes it must be observed. — Id. 

DIVORCE. No jury trial in divorce case. — Cassidy v. Sullivan 298 

DYING DECLARATIONS. See Cbiminal Law. 

EMINENT DOMAIN. Held: That apublib convenience is not such a neces- 
sity as authorizes the exercise of the right of eminent domain. — S. V. 

W. W. V. S. M. W. W 75 

See Moulton v. Parks 122 

EJECTMENT. After acquired title must be ^eaded in order to be affected 

by a judginent in ejectment. — People^s S. B. v. Hodgdon ^ 114 

A judgment in ejectment is conclusive of but two points — the right of the 
possession in the plaintiff at the commencement of the suit, and the oc- 
cupation of the premises by the defendant at the same date. — Murray v. 
Green 361 
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EQUITY. See Cornell v. Qorbin, 184; Moon v. Superior Court, 366. 

ESTOPPEL. See Watkb Rights. 

EXECUTION. See Ex pabte Kellogg 315 

EXECUTOR. Appeal of executor from a decree of settlement and distribution 
dismissed. Me cannot in any case litigate the claim of one legatee as 

against the others at the expense of the estate. — Estate of Marrey .^ 300 

A fortiori when he himself is the legatee whose claim he is attempting to 
maintain, at the expense of the estate, in his capacity of executor.— Id. 

EVIDENCE— See People v. Langtree 247 

FENCE— See Roads. 

FINDINGS. A finding to the effect that the plaintiff 's action is not barred 
by a former judgment, is not reviewaable when the case comes up upon 
the judgment-rolL — Bums v. Hogdon 53 

FINDINGS— Contradictory, Carmen v. Ross 266 

See Paulson v. Nunan 270 

See Harvey v. Foster 803 

See Knowles v. Searle 876 

FORGERY— See Malicious Prosecution. 

FRAUD— See Cornell v. Corbin 184 

FRAUDULENT TRANSFER— Dean v. Walkenhorst. 10 

Action to annul a deed of conveyance. The plaintiff, being a grandchild of 
the defendants, and having resided with them since her infancy, while 
under their care and protection was induced to make a conveyance to 
them of all her property without valuable consideration, Held, that the 
deed should be annulled. — Brown v. Burbank 91 

See Fitch v. Corbett 242 

GIFT CAUSA MORTIS. To constitute a donatio causa mortis the gift 
must be be made in contemplation of the near approach of death by the 
donor, to take effect absolutely only upon the deatn of the donor. There 
must be a delivery of the property, either to the donee or to some per- 
son for his use or benefit, and the donor must part with all dominion 
over the property, and the title must vest in donee, subject to the right 
of the donor at any time during his life to revoke the gift. — Daniel v. 

Smith s 326 

The evidence is held insufficient to establish a gift causa mortis. — Id. 

HABEAS CORPUS. The irregularity oi sentencing a prisoner convicted of 
a felony, before the expiration of two days after verdict (1191 Penal C.) 
is not ground for discharge on habeas corpus. — Ex parte Mess 279 

HANDWRITING— See Gulzoni v. Tyler 358 

HOMESTEAD. Superior Court has no power to set apart homestead prem- 
ises, subjec t to liens and pa3rment of existing mortgages. — Estate of 
Chalmers 12 

HOMICIDE- See Criminal Law. 

HOUSE OF CORRECTION. The Superior Court of San Francisco has 

Srisdiction to sentence a defendant (X)nvicted of grand larceny to the 
ouse of Correction, instead of to the State I^ison. — Ex parte Flood. . 243 
The Act in relation to the House uf Correction of the city and county of 
. San Francisco, has not been repealed. (Stats. 1877-8, p. 953.)— Id. 

HUSBAND AND WIFE— See People v. Langtree 247 

INFANTS— See Samson v. Samson 331 

See Thompson v. Samson 333 

INFORMATION— See People v. Schmidt, 260 ; People v. Bums, 245. 
NJUNCTION— See Tenants-in-Common. 
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INSANITY. Where the owner of personal property is, because of mental 
incapacity, unable to make a transfer, the execution and delivery of a 
bill ot sale by him conveys no title to the vendee, or his subsequent ven- 
dees. Harris V.Harris 55 

INSOLVENCY. Order vacating: order refusing final discharge is simply erro- 
neous and reviewable on a direct appeal. An appeal from the judgment 
subsequently entered does not review said order vacating former judg- 
ment. The action of the Court in granting or refusing leave to amend 
pleadings and other proceedings in insolvency will not oe disturbed, ex- 
cept where there has been an abuse of discretion. Hamlin v. Creditors 13 
Action on a promissory note, and the defense a discbarge in insolvency pro- 
ceedings. Held, under Section 32 of the Insolvency Act of 1852, error 
was committed in ruling out plaintiff 's offer to prove that defendant G. 
had willfully, knowingl]^ and intentionally omitted from the schedule 
of property annexed to his petition in insolvency certain real property 
held and owned by him at the time of the commencement of the insol- 
vency proceedings. Dean v. Baker 221 

INSTRUCTIONS— See Winans v. Sierra Lumber Co., 314 ; People v. Mur- 

bach 338 

JUDGMENT. The judgment in the former action is no less a bar by reason 
of its beinflf rendered before a patent for the land had been issued. Both 
parties then claimed, and now claim, under the patentee, and their con- 
flicting claims were in no way affected by the issuance of the patent. 
The question to be determined in the former action, as in the present 
one, is the same, viz : Which party acquired the patentee's interest in 
the land ? (Byers v. Neal, 43 Cal. 210. ) Phelan v. Tyler 38 

A judgment by^ default entered by the Clerk, without any action by the 
Court, is void where one of the defendants in a joint action was never 
served ; and it is error to admit in evidence, the judgment-roll in such 
case in support of an action to quiet title by one claiming under such 
judgment. Junkins v. Bergin 54 

The taking and entry of the judgment were in violation of a rule of the trial 
Court, and the judgment was irr^^lar ; being irregular, upon the show- 
ing made by defendant, the Court properly set it aside and allowed de- 

« fendant to answer ^he complaint. Callagnan v. Hickey 219 

JUSTICES* COURT— See Morrowv. Superior Court-. 377 

LAND:— 

In an action to foreclose and annul a certificate of purchase and right in a loca- 
tion of school lands, for non-payment of interest, the service of stimmons 
by pnblication must be in accordance with the provisions of the Code of 
Civil Procedure, People v. Applegarth 219 

LARCENY— See People v. King 322 

LIQUOR LICE VSE. The objectionstotheso-called "liquor license law,"adopt- 
ed by the Board of Supervisors of San Bernardino, that it was adopted at 
time when the Board was not legally in session, and that it is unreason- 
able and oppressive and in restraint of trade, are held untenable. £x 

parte Benninger 301 

Section 22 of the ** County Government Act " did not put an end to the May 
session of the Board which was legally commenoea and continued imder 
Section 4032, Political Code. It is not so inconsistent with the last-men- 
tioned section as to annul a meeting legally existing at the time it went 
into effect. — Id. 

MALICIOUS PROSECUTION. One who makes before a committing magis- 
trate, an affidavit stating facts conceded to be true, which the magistrate 
erroneouly supposes constitutes a crime, and proceeds accordingly, is not 
liable in damages to the person whom the the magistrate causes to be 

^ arrested upon such affidavit. Hahn v. Schmidt 271 

It is not necMsary that a party who makes a complaint charging another with 
forgery should suppose that he, the party making the complaint is re- 
sponsible upon the foiled instrument in order to constitute good faith in 
making the complaint. A party is never responsible for the unauthor- 
ized use of his name. — Id. 



, ^ INDEX. IX 

IftANBAMUS— A jud^e, who is himself a party to an action pending in his 
Court, has no jurisdiction to hear and determine an application for a 
change of venue, It is his duty to order the case to be ^ transferred^ for 
trial to the nearest Court of an adjoining county^ unless it shall be stipu- 
lated to transfer it to some other Court; and mandamus will lie to compel 

the transfer. Livermore ▼. Bnmdage 337 

See Forbes v. County of El Dorado 341 

MECHANICS' LIEN— There exists no lien for materials furnished in the con- 
ttmction of a building, beyond the contract price. Whittier v. 
HoUister 280 

MINING CLAIM— The Act of 1872, (17 U. S. Rev. Stats., Chap. 152, Sec. 6) 
Which provides that where several mining claims are held in common, 
the annual expenditures required by the Act, may be made upon^ any 
one of them, must be construed to mean that the work or expenditure 
must be for the purpose of developing all the claims. It does not mean 
that the expenditure upon one claim — which has no reference to the de> 
▼elopment of tho others — will answer. Jackson v. Roby 393 

MORTGAGE— See Richmond v. Lattin. '. 278 

A $300 bond on appeal stays the execution of a judgment forclosing a mort- 

gage on personal property; Snow v. Holmes 217 

See Biddell v. Brizzobui 344; Home Loan Ass'n v. Wilkins 374 

NAVIGABLE STREAMS— See See Miller v. Mayor, etc 384 

NEGLIGENCE. If the owner of property lets or lends it and transfers the 
entire possession and control of it to another, the owner is not responsi- 
ble for the wrongful use or mismanagement of it by the transferee. Who- 
ever had the exdusive possession, management and control of the boat, 
its officers and men, was alone responsible for its mismanagement. And 
whether rightfully or wrongfully m such possession the liability would 
rest on them alone. Under the rule respondeat superior this must be 
so. — Gulzoni v. Tyler 358 

The evidence of what plaintiff said when asked whether he blamed anybody 
on the boat, should not have been stricken out. Evidence of what he 
said in regard to the occurrence was admissible for the defense. ^ If he 
expressed an opinion as to who was to blame, defendants were entitled to 
have the benentof it. — Id. 

It was error to permit plaintiff to write his name in the presence of the jury 
for the avowed purpose of having the jury compare, and then permitting 
them to compare his signature, written in their presence, with his signa- . 
ture to a release signed bv him about the time of his receiving his in- 
juries, in order ** to showtne nervous condition of the witness at the time 
of the accident . " — Id . 

Under an instructior to the effect that if a man of ordinary prudence would 
have considered it dangerous to be near the gangway of the boat it 
was not contributory negligence for the plaintiff to be there, unless 
warned 'f the danger by the employees of the boat; and even then it was 
not contributory negligence for him to remain there unless a man of 
ofdinary prudence would have considered it dangerous to do so, an ordin- 
ary jury could hardly be expected to see very clearly what would consti- 
tute contributory negligence . —Id . 

NEW TRIAL-See Gamier v. Grimand 267 

Upon this application for writ of mandat^to compel the trial Court to settle 
a statement, it is hold that the Court had a right to proceed and settle a 
statement on the day designated for that purpose, and that defendants' 
eounsel in the action there pending were not entitled to notice that the 
statement would be settled at th6 time and place fixed by them for its 

settlement in a notice given by themselves. — Barbaries v. Gregory 220 

Order denying a new trial of a motion is not appealable. — Holmes v. Mc- 

Cleary 246 

See Hart v. Tibbetts 320 

See People v. Schmidt 250 

OFFICIAL BONDS . Where an officer is chosen for two successive terms, 
his official bond, given at the commencement of his first term, only covers 
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his conduct during such term; and the same rule applies to bonds exe- 
cuted by a deputy to his principal. — Hubert v . Mendheim 233 

The bond executed by C, the depufy, is none the less an official bend because 
it is made payable to plaintiff andnotthe State of California. — Id. 

Every bond demanded of and given by a deputy for the faithful discharge of 
his duties (however in other respects it may fail to comply with the form 
directed by the Gode)^ is an official bond. It may be sued as such by the 
State or any person interested, and the same damages recovered as i^ 
there were no defects of form. — Id. 

If the principal officer Ik chosen for a second term, he is not, during the sec- 
ond term, the appointing power which nominated deputies during the 
first term, any more than would another person if elected to the second 
term constitute the appointing power which had named the deputies of 
his predecessors in office. — Id. 

An official bond has reference to a particular official term. — Id. 

If a County Treasurer shall be re-elected and the deputy continue, the reten- 
tion of the latter by the former may be construed, as against the Treas- 
urer, to be a reappointment; but the deputy holds his place by virtue 
of the implied reappointment, and not under his original appoint- 
ment. — Id. 

No principle of public policy would seem to prohibit an officer from reaulr- 
mg for his personal protection security beyond th^ official bond, which 
protects also the State and third persons. 

PAKTNERSHIP. An action upon a contract in their partnership name can- 
not be maintained by persons transacting business under a firm name or 
designation not showing the names of the persons interested as partners 
in such business until they have first filed the certificate and made the 
publication required by Section 2466 of the Civil Code. A filing and 
publicfttion after the action is brought is not a compliance with the re- 
quirements of the section.— Byers v. Bourrett 98 

See Brazell v. Wells 305 

PATENT— See Judgment. 

PAYMENT. The action on the instrument sued on is held prematurely 
brought. It provided the pa3rment was '* to be mutually arranged," and 
it did not appear that the time of pavment had ever b«en arranged be- 
tween the parties to it. Further held, defendant is not estopped to aver 
that the same was not due when this action was brought. McAfee v. 
Fisher 216 

PERJURY. Where the false swearing charged in an indictment or informa- 
tion was not material to any issue involved in the action on the trial of 
which it is alleged to have been committed, it could not amount to per- 
jury. People V. Parazzo V! 

See ex parte Carpenter 275 

POLICE COMMISSIONERS. Conceding that the terms of office of the 
Police Commissioners of the city and county of San Francisco have ex.- 
pired, the power ot appointment does not devolve upon the Judges of 
the Superior Court for such city and county. Heinlen v. Sullivan 375 

PLEADINGS— SUPPLEMENTAL— See Peoples S. B. v. Hopdon, 114; 

Moulton V. Parks^ 122 ; Carmen v. Ross, 266 ; People v. Schimdt 250 

Where a cross-complaint is successfully demurred to and the cross-complain- 
ant fails to amend the pleading within the time allowed, but instead,^ in 
open Court, declares her intention to stand upon the pleading as origi- 
nally filed, an order dismissing such cross-complaint is proper. Beckor 
V. Ferrier , S18 

The genuineness and due execution of the assignment of railroad bonds 
issued under the Act of March 28, 1863, can be denied without a veri- 
fied answer. Section 447 C. C. P. does not relate to assignmeilts, but 
to instruments which may be assigned. Where the fact alleged is one, 
the existence or non-existence of which must be known to a party, a 
denial for want of information or belief is not good ; but whether the 
plaintifit, who seeks to compel the defendants to perform a duty respect- 
ing certain Railroad Bonds under the Act of March 28, 1863,^ is the 
owner thereof, or whether they had been duly assigned to plaintiff. 
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facts, the existence or non-existence of which could not be known to 
the defendants, and a denial for want of information was sufficient. 

Forbes V. £1 Dorado 341 

See Scott v. Sierra Lumber Co 363 

FBACTIGE— See Armstrong v. Superior Court, 194 ; Mitchell v. Beckman. 

186; Carmen v. Eoss. 266 

PKE-EMPTION. Section 2269 of the U. S. Revised Statutes does not 
permit a guardian to complete the claim of pre-emption of a deceased 
occupant; and a subsequent pre-emption by a guardian in his own 
name is not an estate m trust for tne heirs. Even if the guardian 
could be held a trustee, the plaintiff who claims under a mortgage 
executed by the guardian, cannot be charged with notice because of 
probate proceedings setting apart the premises as a homestead to the 
wife and children of the oleceased occupant who had not completed 
his title from the Government. Stockton B. and L. Ass'n v. Chalmers 102 

PRESCRIPTION -See Watbr Rights. 

PROBATE COURT. An order admitting a will to probate (it subsequently 
appearing that the testator was non compos mentis at the time of the 
execution of the will), if the Court had junsdiction of the subject-matter 
and the parties, is not void l)ut voidable. — Samson v. Samson 331 

The probate of a will may be set aside as to some heirs, who werelabor- 
mg under a disability at the time of the probate, and who intended a 
contest within one year after the removal of their disability, and yet 
hold good as to those who allow this period to pass without contesting. 
Id. 

An order admitting a will to probate (it subsequently appearing that the tes- 
tator was non compos m<>nti8 at the time of the execution of the will), if 
the Court had jurisdiction of the subject-matter and the parties, is not 
void but void but voidable.— Thompson v. Sansom 333 

The probate of a will may be set aside as to some heirs, who were 
laooring under a disability at the time of the probate, and who insti- 
tuted a contest within one year after the removal of their disability, 
and yet hold good as to those who allow this period to pass without con- 
testing. 

The heir may pursue the property into the hands of a distributee, but not 
into the hands of an innocent purchaser from the executor or distri- 
butee. 

PROHIBITION. The writ of prohibition is not the appropriate one to pro- 
cure the annulment of proceedings already had. — Moore v. Superior 
Court 366 

PROMISSORY NOTE— See McPherson v. Weston, 288; Farmers' Bank v. 
Colby, 319. 

PUBLIC ADMINISTRATOR. A Public Administrator does not waive his 
right to letters as such because he had first applied for letters as a 

creditor of the estate. ^ Estate of McKinnon 254 

A Public Administrator is entitled to letters as against the nominee of a 
non-resident heir of the intestate. Estate of Byde 821 

RAPE— See People v. Bums 245 

REFEREE— See Ex parte Kellogg 816 

REPUSYIN. Allegation that plaintiff is the owner and in possession of the 

property sued for, is bad on demurrer. — Carmen v. Ross 266 

REPORTER. ^ The Superior Courts in San Francisco have power to fix and 
order paid the compensation of a phonographic reporter in criminal 
cases, and the duty is imposed upon the County Treasurer to pay the 
same upon the order of the Court — Ex parte Rlis 222 

ROADS. In a proceeding by a county under Title VII, Part III, C. C. P., 
to condemn lands for a private wav, the power must be exercised in the 
manner provided by the Code. The value of the land, the damage, if 
any, and the benefit, if any, must be separately assessed, in order* that 
the compensation may be adjudged and paid. Until such assessment, 
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adjudication and payment, or tender of compensation, any judgment of 
condemnation would be illegal and void. —Butte County v. Buydsdun ... 44 

The defendant offered to prove that the opening of the road would 
divide h s farm and make it necessary for faim to fence his remaining 
lands. The Court sustained an objection by the plaintiff. Held, error; 
he had the legal right to show that such a necessity would arise out of 
the appropriation, and if it be proved as a fact, the expense incident to 
it is a matter for the Court in estimating the damage to which he is en- 
titled. 

SACRAMENTO— See Meyer v. Brown, 153 ; Shellers v. Brown, 265. 

SHEBIFF. A Sheriff cannot make any defense inconsistent with his re- 
turn. He iii concluded by his return when it is set up by any party 
who may claim something under it. Harvey v. Foster 803 

Where at a judicial sale property brings more than the amount of the 
execution, if the officer »ils to pav the excess, or see tit it that it is 
paid to the defendant, he and the sureties on his official bond are 
liable in an action of debt at the suit of the defendant for the ex- 
cess. Id. 

An action may be maintained by the execution creditor for money ool* 
lected by the Sheriff upon an execution. Id. 

Statutory remedies are cumulative, and leave the common law remedies 
unimpaired. Id. 

As the answer consists only of general and specific denials of the aver- 
ments of the complaint, the finding *Hhat all the allegations of the 
plaintiff's complaint are true " covers all the issues of fact. Id. 

STATUTE OF LIMITATIONS— See Winterbnm v. Chambers, 197; 
Mitchell V. Beckman, 86; McPherson v. W«ston, 288; Reynolds v. 
Sup. Court, 843. 

To establish a new contract after the Statute of Limitations has run, there 
must be^ a promise to pay, or an acknowledgment from which a 
promise is necessarily implied. It is very certain that ah actual prom- 
ise can only be made to the creditor, and it follows that the acknowl- 
edgment from which the promise is to be inferred must be made to the 
creditor. An admission to a stranger of the existence of the debt 
cannot be construed an acknowledgment to the creditor such as indi- 
cates an intention on the part of the person making the admission to 
hold himself bound to pay, nor is it expressive of his wiUingneaa' to 
pay. Biddell v. Brizzolara 344 

Treating the complaint as a bill for the foreclosure of the mortgage, the 
action was barred by the Code limitation of time within which such an^ 
action may be commenced. — Id. 

The purchaser from the mortgagor assuming the mortgage as part of the 
consideration of his purchase, and prior to action brought on the mort- 
gage debt reconveying to the mortgagor, is not liable to the mortgagee 
when the latter's cause of action on tha mortgage debt is barred by the 
Statute of Limitations. — Id. 

If the liability of the subsequent purchaser to his grantor to indemnify him 
against the mortgaged aebt be extinguished, as between themselves, by 
a reconveyance before bill for foreclosure filed, the contract of indem- 
nity being thereby put an end to by the act of tnose who were parties to 
it, the mortgagee will not be entitled to a decree for a deficiencv against 
such a purchaser, founded on su( h a stipulation in his deed. — Id. 

An independent action at law cannot be maintained for a debt, whatever its 
form, secured by mortgage. — Id. 

STOCK. Certificates of stock are not securities for money in any sense and 
are not negotiable; and if shares of stock of a corporation standing in 
the name of A on the books of the corporati«>n, owned bv B, the certifi- 
cate being properly indorsed, and if the certificate be stolen without the 
fault of B, the purchaser from the thief takes no title and B may pursue 
the property.— Barstow v. Savage Mining Co 370 

STREET ASSESSMENT. A decree cannot be entered in an action to fore- 
close the lien of a street assessment, unless all the owners of the lot are 
before the Court. — Driscoll v. Howard 199 
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STRBETS— Gbadb, Jenning v. Le Roy 139 

The Board of Supervisors of San Francisco had jurisdiction, after notice of 
its intention had been published, to order a street, the grade and width 

of which had been otliciallj^ established; planked. Knowles v. Seale 376 

The omission to find upon an immaterial issue is not error,— Id. 

SUCCESSION — ^Albert, the legitimate son of Elizabeth, deceased, is held en- 
titled to succeed to the estate of Suez, as heir to the mother of Elizabeth 
and Suez, both the latter having been illegitimates. Estate of Magee. . 144 

SUMMONS— See Land. 

SUPPLEMENTARY PROCEEDING— After execution against petitioner 
was returned wholly unsatisfied, an order was duly made by the Superior 
Court pursuant to Section, 714 et seq., C. C. P., requiring petitioner to 
appear before a referee, etc. Petitioner subsequently disposed of jewelry 
he nad, in order to evade the process of the referee, and was afterward by 
the Superior Coiui; adjudged guilty of contempt. Held— The CouJt 
rightfully adjudged petitioner ^ilty of contempt, and imposed upon him 
appropriate punishment. (Citing Galland v. Galland, 44 Cal., 478; 
Myers v. Trimble, 3 E. D. Smith, 612; C. C. P.. 128-1209.) Ex parte 
Kellogg 315 

SWAMP LAND DISTRICTS— Swamp land District v. Haggin 190 

TENANTS IN COMMON— The excavation and removal of cinnabar from a 
quicksilver mine, or the cutting of timber trees, used in working the mine 
by one tenant, does not constitute waste for which his co-tenants may 
recover treble damages undf'r Section 732 of the Code of Civil Procedure. 
McCordv. Oakland Quicksilver Mining Co 14 

Such excavation and cutting and conversion does not constitute waste which 
should be enjoined. — Id. 

Held, that this is not an action for an accounting; and conceding that a Court 
of equity should order an accounting in sudh a case, the co-tenants apply- 
ing tor such account must allow to defendants all sums expended for the 
protection of common property. — Id. 

An Act of Congress upon a subject within its legislative power is as binding 
upon upon the Courts as a treaty on the same subject. Both are binding 
except as the latter one conflicts or interferes with the former. Whether 
a treaty has been violated h^ our Grovemment in i^s legislative department 
so as to be the proper occasion of complaint by a foreign Government, is 
not a judicial question . To the Courts, it is simply the case of coxiflicting 
laws, the last modifying or superseding the earlier. Matter of Pung Ah 
Lung 67 

A Chinese laborer, bom on the Island of Hongkong a^ ter its cession to Great 
Britton, is within the provisions of the Act of Congress of May 6, 1882, re- 
stricting the immigration of Chinese labors to the United States. The 
purpose of the Act was to carry out certain treaty stipulations with China 
and to exclude Chinese laborers coming from any part of the world. — Id . 

See Winterbume v. Chambers 197 

TRUSTS— By Section 1313 of the Civil Code, the city and county of San 
Francisco is authorized to take a bequest in trust for charitable uses. 

Estate of Robinson 72 

See Stockton B. & L. Ass. v. Chalmers 102 

See Brazzell v. Wells 305; Scott v. Sierra Lumber Co. 353; Moore v, Superior 
Court 366. 

VENUE — The Court made an order on the application of defendant that the 
action.be transferred to another County for further proceedings upon pay^- 
inent by defendant of all coste. Subsequently the Court annulled said 
order because the defendant did not, after a seasonable time, pay said 
costs. Held, not error. Armstrong v. Superior Court 194 

Action for damages for failure to comply with contract for sale of wool. 
Held, defondants were entitled to an order changing the place of trial to 
that of their residence. Foyev. Simon 218 

The provision of the Constitution declaring that all actions for the recovery 
of the possession of real estate, shall be commenced in the country in 
which the real estate' or some part thereof affected by such action or 
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actiomi is situated, does not apply to an action brouf^ht by cestions que 
trust to procure the remoral oi trustees, the appointment of others in 
their steacl, and the appointment of a receiver to take, hold and protect 
the property pending the action. Such an action is ana always has been 
one of exclusively equitable jurisdiction, of which, by Section 5, Articde 
VI of the Constitution, the Superior Courts are given original jurisdiction. 
More V. Superior Court 366 

VEBDICT— See People v. Hurtado, 106; People v. Smith, 281; People v. 
Whitely, 282; People v. Schmidt, 250. 

WASTE. See Tenants-in-Common. 

WATER EIGHTS. The plaintiff, an owner of lands having a frontage on 
the Santa Ana river, claimed the^ right, as against the defendant, who 
also owned lands fronting on said river, to keep their irrigating ditch 
flowing full at all times without regard to the wants and necessities of ^ 
the defendant. Plaintiff contended that his right was founded: (1) in 
grant; (2) upon prescription: (3) upon prior appropriation; and (4) upon 
an estoppel m pais. — Anaheim Water Co. v. oemi-Tropic Water Co. . . . 158 

Held: (1). Tnat the deed bjr which the plaintiff holds conveyed no/right to 
divert the water of the river belonging to the defendant. 

(2). The established right by prescription, the act by which it is sought to 
establish it must operate an invasion of the rights of the other party; 
so, whilst there was sufficient water flowing in the river for the needs 
of all parties, its use by one could not be an invasion of any right of the 
other. 

(3). The appropriation by the plaintiff was not prior to that of the defend- 
ant. 

(4). There u^xiat be some degree of turpitude in the conduct of a party be- 
fore a Court will estop him from asserting his title; so, while were was 
sufficient water flowing in the river for the needs of all parties, the de- 
fendant was not called upon to object to the appropriation by the plaint- 
iff, and is not estopped from asserting his title. 

WILL. See Samson v. Samson, 331; Thompson v. Samson, 333. 
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